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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 705-’63 


Taahews Morvan Casvarty Company, a corporation, 
as th; Compensation Insurance Carrier for Thompson’s 
Dairy, Ine., 1301 H Street, N. W., Washington, D. C. 

Tuomps}n’s Darry, Inc., a corporation, 2012 11th Street, 


? N. W., Washington, D. C., Plaintiff's, 


t v. 


ees 


Cae Erxzrnver, Deputy Commissioner, United States 
Depertment of Labor, Bureau of Employees’ Compensa- 
tion,, District of Columbia Compensation District, 
Colopial Building, 1156 15th Street, N. W., Washington, 
D. G, 

f 


Defendant. 


j Complaint 


(For the Suspension and Setting Aside of a Compensation Order 
and)A.ward of Compensation Made by the Defendant) 


1. The plaintiff, Lumbermen’s Mutual Casualty Com- 
pany, is an insurance company doing business in the 
District;of Columbia and was the compensation insurance 
carrier *for the plaintiff, Thompson’s Dairy, Inc. on 
Septemijer 29, 1958. 


2. Thompson’s Dairy, Inc. is a corporation doing business 
in the }istrict of Columbia and had in its employ one 
Roy J¢:kson Mock as a special delivery driver on 
September 29, 1958. 


$. Th defendant, Charles Einbinder, is sued as the 
Deputy § Commissioner, United States Department of 
Labor, Bureau of Employees’ Compensation, District of 
Columbia Compensation District, who entered a Com- 
pensatign Order and Award of Compensation in case 
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No. 284-926, entitled Roy Jackson Mock, Claimant, v. 
Thompson’s Dairy, Incorporated, Employer, and Lumber- 
men’s Mutual Casaulty Company, Insurance Carrier, 
dated February 15, 1963. 


4. Jurisdiction to entertain this action is conferred upon 
this Court by the provisions of 33 U.S.C.A., Section 921, 
made applicable to the District of Columbia by the pro- 
visons of an Act of Congress approved May 17, 1928, 
C. 612, 45 Stat. 600, as amended. 


5. On September 29, 1958 the said employee, Roy 
Jackson Mock, was injured in an accident while delivering 
milk and suffered trauma to the right side of his body and 
back which involved no fractures. The employer, 
Thompson’s Dairy, Inc., through its insurance carrier, 
Lumbermen’s Mutual Casualty Company, furnished the 
said Roy Jackson Mock with medical treatment and paid 
temporary total disability compensation payments to him 
from September 30, 1958 to October 30, 1958. Thereafter, 
Roy Jackson Mock returned to work and to date has not 
lost any time from his work as a result of any disability 
suffered in the accident of September 29, 1958 and has 
not required any further medical treatment for any of 
the injuries received in that accident. 

6. On February 4, 1961, Roy Jackson Mock was injured 
in another accident when he fell from a truck while in the 
employ of the plaintiff, Thompson’s Dairy, Inc., and at a 
time when the plaintiff, Lumbermen’s Mutual Casualty 
Insurance Company, was no longer the insurance carrier 
for said employer. On February 4, 1961 the insurance 
earrier for the plaintiff, Thompson’s Dairy, Inc. was the 
American Mutual Liability Insurance Company, an insur- 
ance company doing business in the District of Columbia. 


7. After the accident of February 4, 1961, Roy Jackson 
Mock timely filed a claim with the defendant seeking a 
Compensation Award and possible future compensation 
and for medical expenses arising out of the injuries 
sustained on February 4, 1961. 
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8. Gn November 23, 1962 the defendant consolidated for 
hearing Case No. 284-926, dealing with the accident of 
Septeimber 29, 1958, with the claim filed by Roy Jackson 
Mock arising out of the accident of February 4, 1961, being 
designated Case No. 284-1076, entitled Roy Jackson Mock 
v. Thempson’s Dairy, Incorporated, Employer, and Ameri- 
can Mutual Liability Insurance Company, Insurance 
Carridr. 


9. &t this joint hearing evidence was introduced on 
behalé of all parties involved, that is, the employee, Roy 
Jacksén Mock, the Employer, Thompson’s Dairy, Inc., 
Lumbermen’ s Mutual Casualty Company, the insurance 
carriey insofar as the accident of September 29, 1958 is 
concerned, and the American Mutual Liability Insurance 
Comvany, the insurance carrier insofar as the accident of 
February 4, 1961 is concerned. At this consolidated 
heariyg the plaintiff and his wife testified, giving the 
detailg of the two accidents involved in the consolidated 
hearirig, the accident of September 29, 1958 and the 
accident of February 4, 1961. Both the plaintiff and his 
wife gestified that after the accident of September 29, 
1958 the plaintiff returned to work and had lost no time 
from *vork up to the time of the accident of February 4, 
1961, Pxcept for the period when he was receiving treat- 
ment *through October 30, 1958. At this consolidated 
hearijg, the employee, through his attorney, stated that 
no compensation was sought at the time of the hearing 
because the employee had lost no time from work for which 
he had not been paid. The claim was that the employee 
needed medical attention consisting of an undetermined 
type pf operation to correct an admitted degenerated 
condition in the right hip of Mock which preexisted the 
accidépts involved and which degenerated condition in the 
hip run a natural course of this type of disease. At 
the first hearing held in these consolidated cases, on 
Noveraber 23, 1962, before the defendant, three medical 
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experts testified in regard to the employee Mock’s medical 
problems. 


10. Dr. Sanford Eisenberg, a specialist in orthopedics, 
testified that all physical injuries sustained in the accident 
of September 1958 had cleared up and that the present 
medical needs of the plaintiff had no relationship whatever 
to the accident of September 1958. Dr. Hisenberg 
diagnosed the employee Mock’s condition as being what in 
medicine is called an asceptic necrosis of the right hip 
which was not precipitated or caused by any traumatic 
experiences either in 1957 or 1958. Dr. Hisenberg further 
testified that these traumatic episodes did not alter the 
slow progress of this disease and that it was in existence 
in 1957. The condition was the result of an intrinsic 
vascular deficiency, a degenerated condition not affected 
by trauma. Dr. Eisenberg further testified that there was 
no casual connection between trauma, employment and the 
present medical needs of the employee Mock. Dr. Eisen- 
berg further testified that if any theory of aggravation 
were to be considered in Mock’s medical picture, he would 
have to state that the accident of February 4, 1961 would 
have to be considered as the stimulating cause for any such 
medical needs as distinguished from the accident in 1958. 


11. Dr. Hugo Victor Rizzoli, a neuro-surgeon, next 
testified. Dr. Rizzoli concurred with Dr. Eisenberg that 
the changes in the head of the right femur were degenera- 
tive in nature and arose from causes not traumatic in 
origin. Dr. Rizzoli further testified that Mock sustained 
injuries in the accident of February 4, 1961 which involved 
injuries to his right upper thigh, the groin area and the 
rib cage on the right side. Dr. Rizzoli further testified that 
the employee Mock recovered from all injuries sustained 
in the accident which occurred in September 1958 and he 
needed no further medical attention in regard to any in- 
juries sustained in that accident. He was firm in his 
opinion in his neurological field that Mock did not need 
any further medical treatment. 
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12. Pr. Laszlo Ormandy, a specialist in orthopedic 
surger?, testified that as early as February 4, 1958 the 
x-raystiaken of Mock showed cystic and sclerotic changes 
in the jaead of the right femur and that the x-rays showed 
degenqrative changes of the right hip. Dr. Ormandy testi- 
fied that these changes came about through a process of 
degenération in the bone itself and are not the result of 
traum’&. Dr. Ormandy also testified with respect to the 
injuriés received in an accident by the employee Mock on 
Februfry 4, 1961 and because of the degenerative condi- 
tion ofthe hip at that late date considered that this accident 
was a/major injury. Dr. Ormandy further testified, how- 
ever, shat the medical needs of the employee would be 
present irrespective of any trauma because of the degenera- 
tive changes which had occurred naturally in the right hip 
of Motk. 


13. None of these physicians testified that Mock, the 
emplofee, needed any further medical attention as a result 
of any, injuries sustained in September 1958 and all were 
of th¢ opinion that the injuries sustained in the 1958 
accide;t had cleared up and required no further medical 
attentjon. 


14. At an adjourned hearing, the employee Mock 
produged Dr. Allen M. Ferry, an orthopedic surgeon, who 
testified as to the treatments given as a result of certain 
allege& injuries sustained in the accident of September 
1958, fwhich treatment resulted in the healing of these 
injuriqs. Dr. Ferry testified that a final diagnosis was 
that there was a degenerative condition of the right hip 
which’ was present as early as February 1958, that he 
couldfnot say that the injury of 1958 in any way 
aggravated or injured the hip because he was of the 
opinion that in the head of the femur there was a 
degen?rative asceptic necrosis and that any present pro- 
posed* medical treatment or any of the present medical 
needs}of Mock did not in any way relate to any damage 


| 


t 
; 


which he suffered through trauma in the accident of 
September 1958. Dr. Ferry was of the opinion that it was 
not medically probable that the injuries of September 29, 
1958 in any way aggravated the degenerative changes 
taking place in the right hip of the employee Mock. Dr. 
Ferry recommended against any operative procedures to 
the right hip of Mock. 


15. The consolidated hearing of the two mentioned cases, 
numbered 284-926 and 284-1076, was concluded and sub- 
mitted to the defendant. 


16. On February 15, 1963, instead of entering a con- 
solidated Order disposing of the two consolidated cases, 
the defendant entered a Compensation Order and Award 
of Compensation in Case No. 284-926 only. After making 
certain findings of fact, defendant entered an Award, the 
material portion of which reads as follows: 


‘The employer and the insurance carrier shall also 
pay the reasonable value of all medical expenses, 
including hospitalization and care, incurred by the 
claimant as a result of the injury of September 29, 1958, 
and shall continue to furnish the claimant with such 
necessary medical treatment, hospitalization and care 
as the nature of the injury and the process of recovery 
may require.’’ 


17. A full copy of the Compensation Order and Award 
of Compensation in case No. 284-926, dated February 15, 
1962, is annexed to this Complaint and is marked as the 
plaintiffs’ Exhibit A. 


18. The plaintiffs are advised and believe and, therefore, 
allege that the Compensation Order and Award of Com- 
pensation in case No. 284-926, dated February 15, 1963, is 
not in accordance with law, is contrary to the evidence and 
the facts aCduced at the consolidated hearings held by the 
defendant as described in this Complaint and is abortive, 
in that 
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(a) No medical testimony was adduced to the effect that 
any ofthe present medical needs of the employee Mock 
are thegresult of the injury of September 29, 1958; 


(b) "Che medical testimony was all one way and was to 
the effect that there were no medical needs of the employee 
Mock npw required as a result of the injury of September 
29, 1955, and, on the contrary, any medical needs of the 
employge Mock arose out of a degenerative condition in 
the rigj.t hip diagnosed as asceptic necrosis which was 
neither’ caused nor aggravated by trauma and that the 
present; medical needs of the employee Mock would exist 
irrespegtive of any traumatic incidents involved in the 
accident of September 29, 1958; 


(c) Mock himself testified that he knew that his so-called 
back pioblems which were alleged to have been caused by 
the acddent of September 29, 1958 had healed, that he 
needed‘no further medical treatment for them, that they 
did nof disable him from working and that his present 
medica’ needs arose out of his hip problem. 


19. As the present medical needs of the employee Mock 
is a medical question, the defendant should have accepted 
the undisputed medical testimony submitted to him and 
should ‘have decided that there was no present medical 
treatm&nt, hospitalization or care needed as a result of any 
injurief sustained in the accident of September 29, 1958. 


20. tt was contrary to law for the defendant to disregard 
the undisputed medical evidence relating to the absence 
of causation between the accident of September 1958 and 
the present medical needs of the employee Mock. 


21. + was contrary to law to disregard the expert 
medicag testimony of Drs. Eisenberg and Ormandy to the 
effect that if traumatic aggravation is to be considered a 
factor én relation to the employee Mock’s present medical 
needs, fhe accident of February 4, 1961 must be considered 
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as the major accident or must be considered as the 
stimulating cause of the final medical treatment. 


22. The findings and the Award are unsupported by the 
evidence, are contrary to the evidence and are contrary to 
the facts. 


23. As the aforesaid Compensation Order and Award 
of Compensation is not in accordance with law, it should 
be suspended and set aside and the defendant should be 
enjoined from attempting to enforce said Order and Award 
both pendente lite and permanently. 


Wuererore, the premises considered, the plaintiffs pray 
as follows: 


1. That process issue to the defendant requiring him to 
answer the exigencies of this Complaint. 


2. That the Compensation Order and Award of Com- 
pensation in said case No. 284-926 of the defendant, dated 
February 15, 1963, be adjudged to be not in accordance with 
law and be set aside. 


3. That the defendant be enjoined pendente lite and per- 
manently from enforcing any of the provisions of the said 
Compensation Order and Award of Compensation in case 
No. 284-926, dated February 15, 1963. 


4. For such other and further relief as justice may 
require. 


Warren E. Macee 
Attorney for Plaintiff's 
Warren E. Magee 
745 Shoreham Building 
Washington 5, D. C. 


Of Counsel: 


Macee & BuLow 
745 Shoreham Building 
Washington 5, D. C. 
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UNITED STATES DEPARTMENT OF LABOR 
BUREAU OF EMPLOYEES’ COMPENSATION 
DISTRICT OF COLUMBIA COMPENSATION DISTRICT 


and 8S te mwee ey - Dee 
a 


COMPENSATION ORDER 
AWARD OF COMPENSATION 


Case No. 284-926 


ye Oe Ey 35 


In the matter of the claim for compensation under the 
Distsict of Columbia Workmen’s Compensation Act 
+ 
if Roy Jackson Mock, Claimant 


v. 


Txompson’s Darry, Incorporate, Employer 


; LuMBERMEN’s Murvay Casvatry Company, 


’ Insurance Carrier 


Sucj investigation in respect to the above-entitled claim 
having’ been made as is considered necessary, and hearings 
having been duly held in conformity with law, and stipula- 
tions ving been filed by the interested parties, the Deputy 
Commissioner makes the following 

€ 
3 FINDINGS OF FACT 


+ 

1. That on September 29, 1958, the claimant above 
named, was in the employ of the employer above named, 
whose taddress is 2012 Eleventh Street, Northwest, Wash- 
ington, District of Columbia; that the employer was 
subject to the provisions of an Act of Congress approved 
May 17, 1928, entitled ‘‘An Act to provide compensation 
for di¢:bility or death resulting from injury to employees 
in certain employments in the District of Columbia, and 
for other purposes’’; that the liability of the employer 
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for compensation under the said Act was insured by the 
Lumbermens Mutual Casualty Company; 


2. That the claimant entered on duty with this employer 
on March 28, 1949 as a special delivery driver; 


3. That on December 17, 1957, the claimant herein while 
performing services for the employer as a junior route 
agent, sustained personal injury when he fell out of a truck 
and suffered burns over the left elbow, acchymosis of the 
right patella, and a strain of the muscles about the low 
back and right hip, for which latter injury he received 
three injections of novocaine into the right hip area in the 
month of February, 1958; that as a result of this injury, 
as found above, he lost one day from work; that the 
claimant performed the duties assigned to him by the 
employer and did not require any medical treatment for 
his right hip or lose any time from work because of any 
difficulty with his right hip from March 28, 1949 to 
September 29, 1958, with the exception of the instances, as 
found above; 


4. That on September 29, 1958, the claimant herein while 
performing services for the employer as a wholesale relief 
driver and while carrying two cans of milk weighing 
approximately 140 pounds, sustained personal injury 
resulting in his disability when he stumbled, striking the 
entire right side of his body against the wall as he fell 
down four flight of concrete stairs, twisting his right leg, 
landing on his right side at the bottom of the steps with 
his back up against the wall, as a consequence of which he 
suffered trauma to the right side of his body and back, 
including strain of the low back, damage to the ligamentous 
structure of his lumbosacral spine, and aggravation of pre- 
existing osteoarthritis of his right hip; that the injury of 
September 29, 1958 arose out of and in the course of the 
employment; 


5. That written notice of the injury was not given to the 
employer within thirty days, but that the employer had 


knowledge of the injury and has not been prejudiced by 
the lack of such written notice ; 


6. That the employer furnished the claimant with 
medicaktreatment, hospitalization and care, etc., in accord- 
ance with the provisions of section 7 (a) of the Act; 


7. THat the average weekly earnings of the claimant 
herein st the time of the injury were $145; 


8. Tiat as a result of the injury, the claimant was wholly 
disabled from September 30, 1958 to October 30, 1958, in- 
clusive,; 4-3/7 weeks, and for such temporary total dis- 
ability che was entitled to compensation at the maximum 
rate ot $54 per week, in the amount of $239.14, which 
amount’ has been paid; 


9. That subsequent to October 30, 1958, the claimant 
continued to have pains in his right hip and required treat- 
ment, including injections into his righ hip joint; that the 
need for the treatment was due to the injury of September 
29, 1958; that the employer and the insurance carrier are 
liable for the reasonable value of all medical expenses, 
includixg hospitalization and care, incurred by the claimant 
asa regult of the injury of September 29, 1958; 


10. That on May 27, 1959, the claimant filed claim for 
benefits under the District of Columbia Workmen’s Com- 
pensation Act; that a hearing upon the said claim was first 
held ox November 23, 1962, and at that time the claimant, 
through his attorney, made no claim for compensation for 
any disubility subsequent to October 30, 1958, as a result 
of the injury of September 29, 1958. 


Upor. the foregoing finds of fact, the Deputy Commis- 
sioner makes the following 
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AWARD 


That the employer, Thompson’s Dairy, Incorporated, 
and the insurance carrier, Lumbermens Mutual Casualty 
Company, shall pay to the claimant herein compensation 
as follows: For temporary total disability, 4-3/7 weeks, 
at the maximu, rate of $54 per week, from September 30, 
1958 to October 30, 1958, inclusive, in the amount of 
$239.14, which amount has been paid. 


The employer and the insurance carrier shall also pay 
the reasonable value of all medical expenses, including 
hospitalization and care, incurred by the claimant as a 
result of the injury of September 29, 1958, and shall con- 
tinue to furnish the claimant with such necessary medical 
treatment, hospitalization and care as the nature of the 
injury and the process of recovery may require. 


Given under my hand at Washington, D. C. 
this fifteenth day of February, 1963 


CHar.es EINsinpER 
Deputy Commissioner 
District of Columbia Compensation District 


Defendant Deputy Commissioner's Motion for 
Summary Judgment 
Comes now defendant, Charles Einbinder, Deputy Com- 
missioner, Bureau of Employees’ Compensation, United 
States Department of Labor, by his attorney, the United 
States Attorney for the District of Columbia, and moves 
the Court to enter judgment for defendant on the ground 
that there is no genuine issue as to any material fact and 
that defendant is entitled to judgment as a matter of law. 


Attached hereto and made a part hereof is a certified 
copy of the transcript of proceedings before the Bureau of 
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Employees’ Compensation, United States Department of 
Labor, on November 23, 1962 and January 7, 1963, in the 
matter of Roy Jackson Mock, Docket No. 284-926, 284-1076, 
together_with exhibits therein. 


oa 


t 
Statement Pursuant to Rule %h) of the Local Civil Rules 
The defendant deputy commissioner, Charles Einbinder, 
makes the following statement pursuant to Rule 9(h) of 
the Local Civil Rules: 


This is a proceeding for judicial review of a compensa- 
tion order filed under the District of Columbia Workmen’s 
Compensation Act. There is no issue of fact. There is 
only a qtetsion of law, namely, whether the findings in the 
compensation order are supported by the evidence in the 
record raade before the defendant deputy commissioner. 
If the Fecord supports the findings, then defendant is 
entitled to judgment dismissing the complaint as a matter 
of law. 


* 


Plaintiffs’ Cross Motion for Summary Judgment 


Come *now the plaintiffs, Lumbermen’s Mutual Casualty 
Company, a corporation, and Thompson’s Dairy, Inc., a 
corporation, by their attorney, and move this Honorable 
Court tg enter judgment for the plaintiffs on the ground 
tha there is no genuine issue as to any material facts and 
that the plaintiffs are entitled to judgment as a matter 
of law. 


Attached hereto and made a part hereof by reference 
is an Affidavit of Warren E. Magee, attorney for the 
plaintiffs, in regard to the proceedings before the Bureau 
of Employees’ Compensation, United States Department 
of Labor, on November 23, 1962 and January 7, 1963 in the 
matter of Roy Jackson Mock, Docket Nos. 284-926 and 
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284-1076, together with the medical statements of the 
doctors who testified at the hearing before the defendant 
in regard to the fact that there are no present medical needs 
resulting from the accident involving the claimant Mock 
in 1958. 


Affidavit 
District or CoLUMBIA, Ss: 


I, Warren E. Macee, being first duly sworn depose and 
say that I am a member of the Bar of this Court and 
represent the plaintiffs, Lumbermen’s Mutual Casualty 
Company and Thompson’s Dairy, Inc.; I represented 
Lumbermen’s Mutual Casualty Company at the joint hear- 
ings held before the Bureau of Employees’ Compensation, 
United States Department of Labor, on November 23, 1962 
and on January 7, 1963 in the matter of Roy Jackson Mock, 
claimant, Docket No. 284-926 and Docket No. 284-1076, 
held before the defendant, Charles Einbinder, Deputy 
Commissioner; I am familiar with the hearings held and 
the testimony of the witnesses who appeared before the 
defendant Einbinder at the consolidated hearings held 
before him concerning Mock’s claim; I heard all of the 
testimony adduced before the defendant on November 23, 
1962 and on January 7, 1963; I am aware of the fact that 
the defendant without being requested to by the plaintiff, 
Lumbermen’s Mutual Casualty Company, or the American 
Mutual Liability Insurance Company, consolidated for 
hearing with case No. 284-926 a subsequent case filed by 
the claimant Mock against Thompson’s Dairy, Inc. and the 
then insurance carrier for that corporation, the American 
Liability Insurance Company, and received at the men- 
tioned hearing evidence offered on behalf of all parties 
concerned, including the carrier, American Liability In- 
surance Company, which company was the compensation 
carrier for the plaintiff, Thompson’s Dairy, Inc. when 
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claimant Mock had a very serious accident on February 4, 
1961; I am aware of the fact that notwithstanding the 
defendant consolidated the hearing of an open case, No. 
284-926, with a new and pending claim of Mock for all 
future compensation and for medical expenses arising out 
of the: injuries sustained in his most recent accident of 
February 4, 1961, designated as case No. 284-1076, the 
defendant ruled only in regard to the open case involving 
the plaintiff, Lumbermen’s Mutual Casualty Company, and 
has not rendered any decision in regard to the claim 
arising out of the accident of February 4, 1961 when 
Ameritan Liability Insurance Company was the compensa- 
tion carrier for Thompson’s Dairy, Inc., notwithstanding 
that the only medical testimony adduced before the 
defendant, if trauma is to be considered as a factor in con- 
nection with the present needs of the claimant Mock, was 
that the accident of February 4, 1961 was the major 
accident and the activating cause of Mock’s present 
medical needs; I heard the testimony of the claimant Mock 
and of his wife, Mrs. Mock, and neither of them ever 
testified that the present medical needs of the claimant 
Mock ‘were the result of any particular accident in which 
the claimant was involved and certainly did not testify 
that his present medical needs resulted from any accident 
in 1958; I heard no testimony from the defendant Einbinder 
placing into the record his own observations and judg- 
ment, contrary to those expressed by the four doctors who 
testifiéd at the hearing, and introducing into the evidence 
any theory of the defendant Einbinder causally connecting 
the present medical needs of the claimant Mock with the 
traumatic incident which occurred in 1958; the defendant 
did not testify as to his own observations and judgment 
concerning the evidence adduced at the hearing and 
afforded no opportunity to any of the interested parties 
to cross-examine him if he were to base his findings and 
award upon his own knowledge or experience as dis- 
tinguished from the evidence adduced at the hearing before 
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him; I heard the medical testimony adduced by the four 
doctors who gave expert medical evidence before the 
defendant, namely, Drs. Hisenberg, Rizzoli, Ormandy and 
Ferry, and all of these doctors testified that there was no 
causal connection between the traumatic incident involving 
Mock in 1958 and the present medical needs of the claimant 
Mock and that there are no present medical needs resulting 
from the traumatic incident of 1958; when I received the 
Compensation Order and Award of Compensation of the 
defendant Einbinder dated February 15, 1963, which con- 
tained the following award on page 4 thereof: 


‘“‘The employer and the insurance carrier shall also 
pay the reasonable value of all medical expenses, 
including hospitalization and care, incurred by the 
claimant as a result of the injury of September 29, 
1958, and shall continue to furnish the claimant with 
such necessary medical treatment, hospitalization and 
care as the nature of the injury and the process of 


recovery may require.’”’? (Emphasis supplied) 


I referred this award to the four doctors who had testified 
before the defendant Einbinder, namely, Drs. Eisenberg, 
Rizzoli, Ormandy and Ferry, in order to ascertain whether 
any of the present medical needs of the claimant Mock 
resulted from accident of 1958, as each of these doctors had 
testified before the defendant Einbinder that none of the 
present needs of the defendant Mock resulted from the 
traumatic incident of 1958 at the hearing before the 
defendant Einbinder, and in this connection have received 
the following replies from the four doctors who testified 
before the defendant Hinbinder: 


1. By letter dated February 27, 1963 Dr. Hisenberg, 
which letter is annexed to this Affidavit and made a part 
hereof by reference as Exhibit A, states that Mock ‘‘has 
recovered without any evidence of disability and is not in 
need of further treatment for the injuries associated with 
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the trauma which occurred in 1958’’ and that Mock’s 
conditfon is ‘‘a degenerative process having its origin 
before the accident of 1958 and which was not altered by 
the injury of 1958, and would have been identical today if 
the aceident of 1958 had not occurred.’’ 


2. By letter dated February 28, 1963, Dr. Rizzoli, which 
letter is annexed to this Affidavit and made a part hereof 
by reference as Exhibit B, states ‘‘I found no evidence of 
neurosurgical disease or injury which resulted from his 
injury of 1958.’’ 

3. By letter dated May 7, 1963, Dr. Ormandy, which 
letter is annexed to this Affidavit and made a part hereof 
by reference as Exhibit C, states: 


“It is my opinion that the patient on 2-4-60 had a 
degenerative asceptic necrosis of the right hip which 
existed prior to the accident on 9-29-58. While trauma 
in 1958 was involved in his history, which might have 
had some temporary effect on the symptoms of this 
dégenerative disease, the basic changes came about 
through a process of degeneration within the bone it- 
sélf and did not result from the trauma of September 
1958. 


The present medical needs of Mr. Mock are not the 
result of the traumatic incident in 1958. If trauma is 
to be considered a possible factor in this case, I am 
of the opinion that the major traumatic incident was 
the accident which occurred on 2-4-61, because of the 
advanced degenerative condition then existing in the 
hip joint.”’ 


4. By letter dated March 1, 1963, Dr. Ferry, which letter 
is annexed to this Affidavit and made a part hereof by 
reference as Exhibit D, states ‘‘I do not believe that the 
injury has altered the course of this degenerative process 
in any significant way. * * * There is no evidence in my 
opinion of any further need for treatment of the conditions 


19 


in the back, secondary to the injury of September 29, 1958, 
since symptoms of this condition have subsided and 
physical findings are no longer present.”’ 


At the hearing before the defendant I heard Dr. Kisen- 
berg state that if trauma is to be considered a factor, in 
his opinion the cause of the claimant Mock’s present 
medical needs would be the injuries resulting from the 
accident which occurred on February 4, 1961, because of 
the then advanced degenerative condition existing in the 
hip joint; I heard Dr. Ormandy testify that if trauma is 
to be considered a possible factor in this case, in his opinion 
the major traumatic incident was the accident which 
occurred on February 4, 1961, also because of the advanced 
degenerative condition then existing in Mock’s hip joint 
and this is also borne out by Dr. Ormandy’s letter which 
is annexed hereto as Exhibit C wherein he states: 


‘<The present medical needs of Mr. Mock are not the 
result of the traumatic incident in 1958. If trauma 
is to be considered a possible factor in this case, I am 
of the opinion that the major traumatic incident was 
the accident which occurred on 2-4-61, because of the 
advanced degenerative condition then existing in the 
hip joint.’’ 


I heard no testimony adduced before the defendant by 
the medical experts who testified or by the claimant Mock 
or by his wife, Mrs. Mock, that the present medical needs 
of the claimant Mock were causally connected with the 
traumatic incident which occurred in 1958 and, on the con- 
trary, the claimant Mock filed a claim after the accident 
of February 4, 1961 asserting that his present and future 
disabilities and his present needs for medical attention 
were the result of a serious accident in which he was 
involved on February 4, 1961, designated as case No. 284- 
1076 on the docket of the defendant; as counsel for plain- 
tiffs I heard no testimony before the defendant causally 
connecting the present medical needs of the claimant Mock 


. 20 


with the accident occurring in 1958 or to the effect that the 
present medical needs of the claimant Mock resulted from 
the acejdent of 1958 and, on the contrary, the only evidence 
adduced before the defendant Einbinder was to the effect 
that if trauma was to be considered a factor in determining 
the cause of the present medical needs of the claimant 
Mock, the accident of February 4, 1961, according to Dr. 
Eisenbérg, would have to be considered as the causation 
of the present medical needs and, according to Dr. 
Ormandy, was the major factor involved in the present 
medical needs of the claimant Mock. 


Warren E. Maces 
Warren E. Magee 
Subscribed and sworn to before me this 29th day of 
August, 1963. 


/s/ Louise G. BurrovcHs 
Notary Public, D. C. 


My Commission Expires 9/30/65 
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EXHIBIT A. 


JULIUS S. NEVIASER, M.D. 
SANFORD H. EISENBERG, M.D. 
1918 x sT., N. Ww. 
WASHINGTON 6, D. ©. 


February 27, 1963 
Lumbermen’s Insurance Co. 
1301 H Street, N. W. 
Washington, D. C. 


Re: Roy Mock 
Gentlemen: 


In reviewing our records on the above captioned patient, 
he has recovered without any evidence of disability and is 
not in need of further treatment for the injuries associated 
with the trauma which occurred in 1958. 


His condition as of my last examination is a degenerative 


process having its origin before the accident of 1958 and 
which was not altered by the injury of 1958, and would 
have been identical today if the accident of 1958 had not 
occurred. 


Very truly yours, 
S. H. Eixsenserc, M.D. 
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EXHIBIT B. 


HUGO V. RIZZOLI, M.D. 
ARTHUR P. HUSTEAD, M.D. 
1150 coNNECTICUT AVE., N. W. 
WASHINGTON 6, D. Cc. 


28 February, 1963 


Mr. William R. McFadden 

Lumbermens Mutual Casualty Company 
1301 H Street, N. W. 

Washirgton 5, D. C. 


Re: Mr. Roy J. Mock 
: (Thompson’s Dairy, Inc.) 
Dear Mr. McFadden: 


The above named patient was examined on two occasions, 
20 September 1960 and 9 February 1961. I found no 
evidence of neurosurgical disease or injury which resulted 
from his injury of 1958. 


e Very truly yours, 
“ Hvueo V. Rizzout, M.D. 
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EXHIBIT C. 


LASZLO ORMANDY, M.D. 
3109 10TH sTREET, N. 
ARLINGTON, VIRGINIA 
May 7, 1963 


Lumbermens Mutual Casualty Co. 
1301 H Street, N. W. 
Washington, D. C. 


Art: K. O. Buzzard 


Re: Mock, Mr. Roy J. 
Empl: Thompson’s Dairy 


Dear Sir: 


The above named patient was seen in my office for the 
first time on 2-4-60 and thereafter. 


It is my opinion that the patient on 2-4-60 had a 
degenerative asceptic necrosis of the right hip which 
existed prior to the accident on 9-29-58. While trauma in 
1958 was involved in his history, which might have had 
some temporary effect on the symptoms of this degenera- 
tive disease, the basic changes came about through a 
process of degeneration within the bone itself and did not 
result from the trauma of September 1958. 


The present medical needs of Mr. Mock are not the 
result of the traumatic incident in 1958. If trauma is to 
be considered a possible factor in this case, I am of the 
opinion that the major traumatic incident was the accident 
which occurred on 2-461, because of the advanced 
degenerative condition then existing in the hip joint. 


L. Ormanpy, M.D. 
LO/jmv 
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EXHIBIT D. 


ANDERSON ORTHOPAEDIC CLINIC 
S. 25th Street & Army-Navy Drive 
Arlington 6, Virginia 


Rerort On: Mocs, Roy Jackson 
R.F.D. #3 
Annandale, Virginia 


Date or Rerorr: March 1, 1963 


SuprrementaL Report: The ailment which this patient 
was suffering from when I last examined him on 
December 5, 1962 is a deterioration of the right hip joint 
with a secondary degenerative arthritis. The injury which 
occurred, the symptoms and signs of the injury for which 
I treated him in September, 1958 have now cleared up, as 
of my examination of December 5, 1962. X-rays as pre- 
viously stated, taken in February, 1958, preceeding this 
injury showed the early signs of the degenerative arthritis 
of the hip, indicating that this condition was present 
before and at the time of the injury. I do not believe that 
the injury has altered the course of this degenerative 
process in any significant way. 


The degenerative condition of the hip will undoubtedly 
get worse as time goes on and will probably eventually 
require corrective surgery in the form of some sort of hip 
arthroplasty or hip fusion. However, it is now my opinion 
that the condition is severe enough at this time to warrant 
this type of surgery since even with the surgery, it could 
not be guaranteed that the patient could return to his 
regular type of occupation. For the present I would 
recommend that he seek some lighter type of work which 
would be compatible with the present condition of the 
hip, rather than at this time undergoing reconstructive 
surgery on the hip. 
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There is no evidence in my opinion of any further need 
for treatment of the conditions in the back, secondary to 
the injury of September 29, 1958, since symptoms of this 
condition have subsided and physical findings are no longer 
present. 


Aten M. Ferry, M.D. 
gs/3-1-63 


3 cc: Lumbermens Mutual Ins. Co. 


Statement of Material Facts as to Which Plaintiffs Contend 
There Is No Genuine Issue Under Rule Xh) of the Local 
Civil Rules 


In support of the Cross Motion of the plaintiffs for 
Summary Judgment, the plaintiffs, in accordance with 
Rule 9(h) of the local Civil Rules of this Honorable Court, 
allege that there is no genuine dispute as to the following 
material facts. 


1. No responsive pleading has been filed on behalf of 
the defendant. Hence, all of the allegations of fact set 
forth in plaintiffs’ Complaint are admitted. 


2. The admitted facts alleged in the Complaint are 
summarized as follows: 


(a) Plaintiff, Lumbermen’s Mutual Casualty Company, 
is the compensation insurance carrier for the plaintiff, 
Thompson’s Dairy, Inc., which had in its employ one 
Roy Jackson Mock on September 29, 1958 and on 
February 4, 1961. (Paragraphs 1, 2 and 6 of the Com- 
plaint). 


(b) On September 29, 1958 said employee Mock was 
injured and suffered trauma to the right side of his body 
and back with no fractures. The plaintiff, Thompson’s 
Dairy, Inc., and its carrier, Lumbermen’s Mutual Casualty 
Company, furnished said Mock with medical treatment 
and paid temporary total disability compensation to him 
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from September 30, 1958 to October 30, 1958. Since 
October 30, 1958 Mock has not lost any time from work 
as a result of any disability suffered in the accident of 
September 29, 1958 and has not required any further 
medical treatment therefor. (Paragraph 5 of the Com- 
plaint). 

(c) On February 4, 1961 said Mock was injured in 
another accident when he fell from a truck while in the 
employ of the plaintiff, Thompson’s Dairy, Inc., and at 
that time the plaintiff, Lumbermen’s Mutual Casualty 
Company, was no longer the insurance carrier for said 
employer, and on February 4, 1961 the insurance carrier 
for the plaintiff, Thompson’s Dairy, Inc., was the American 
Mutual Liability Insurance Company. After the accident 
of February 4, 1961 said Mock timely filed a claim with 
the defendant Einbinder, seeking a compensation award 
for possible future compensation and for medical expenses 
arising out of the injuries sustained on February 4, 1961. 
(Paragraph 7 of the Complaint). 


(d) On November 23, 1962 the defendant Einbinder 
consolidated for hearing case No. 284-926, dealing with the 
accident of September 29, 1958, with the claim filed by 
said Mock arising out of the accident of February 4, 1961, 
case No. 284-1076. (Paragraph 8 of the Complaint). 


(e) At the joint hearing evidence was adduced on behalf 
of all the parties involved. At this consolidated hearing 
said Mock and his wife testified, giving the details of the 
two accidents namely, September 29, 1958 and the later 
accident of February 4, 1961. Both Mr. and Mrs. Mock 
testified after the accident of September 29, 1958 Mr. Mock 
returned to work and lost no time from work up to the 
accident of February 4, 1961, except during the time when 
he received treatment up to October 30, 1958. The claim 
asserted at the consolidated hearing was that Mr. Mock 
needed attention consisting of an undetermined type of 
operation to correct an admitted degenerative condition in 
the right hip, which preexisted the accidents involved, and 


27 


which degenerative condition in the hip had run a natural 
course for this type of disease. (Paragraph 9 of the 
Complaint). 

(f) Three medical experts testified for the plaintiff, 
Lumbermen’s Mutual Casualty Company, concerning Mr. 
Mock’s medical problems. Dr. Sanford H. Eisenberg, a 
specialist in orthopedics, testified that all physical injuries 
sustained in the accident of September 1958 had cleared 
up and that none of the present medical needs of Mr. 
Mock were caused by the accident of September 1958. 
Dr. Eisenberg diagnosed Mr. Mock’s condition as aseptic 
necrosis of the right hip which was not precipitated or 
caused by trauma. Dr. Hisenberg testified that the 
traumatic episodes in Mr. Mock’s history did not alter 
the slow progress of this disease and that it was in 
existence in 1957 and Mr. Mock had an intrinsic vascular 
deficiency, a degenerative condition which had not been 
affected by trauma. Dr. Hisenberg testified there was no 
causal connection between trauma, employment and the 
present medical needs of Mr. Mock. Dr. Eisenberg 
testified if any theory of aggravation were to be considered 
in the medical picture of Mr. Mock, that he, Dr. Eisenberg, 
would have to state that the accident of February 4, 1961 
would have to be considered as the stimulating cause of any 
such medical needs as distinguished from the accident in 
1958. (Paragraph 10 of the Complaint). 


(g) The following excerpts from Dr. Eisenberg’s testi- 
mony clearly establish the foregoing admitted facts: 
(aa). T. 30-36. 

Q. Now, Doctor, as a result of the examination which 
you made and as a result of the information which is 
obtained from the X-rays taken of this gentleman, did 
you form an opinion as to his present medical condi- 


tion? 
A. Yes. 


1, refers to the transcript of hearing filed by the defendant in this action. 
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Q. And what was your opinion, sir. 

A. It was my opinion that this patient had what is 
called a molacosis senilis, which is an asceptic necrosis 
of the femoral head on the right side. This apparently 
started sometime prior to 1958 and continued its 
steady progressive downhill course and was continuing 
to degenerate when I saw him in 1962. 

Q. Did you form any opinion as to whether this 
condition which you found in this gentlemen’s hip 
was caused by trauma? 

A. This condition is usually not caused by trauma 
and the X-rays that were seen dating back to February 
1958 showed changes which would indicate that this 
was started before the trauma occurred. So it was 
my feeling that this instance was no exception to the 
usual instance. 

Q. In other words it was non-traumatic in origin? 

A. That is correct. 

Q. Now, doctor, assuming that the patient had a fall 
on September 29, 1958, and in that fall he fell and 
injured both his back and his right side, and at that 
time there was a possible diagnosis of dise syndrome, 
would you please tell us whether when you examined 
this man that the accident could have caused the 
condition which you found in him? 

A. No. From what you state right now, it is 
possible that he could have fallen down, he could have 
contused his hip, bruised his hip, he could have strained 
his back. At that time it may have been acting like 
a disc. Frequently an acute back can’t be differ- 
entiated from disc initially. However, they go on and 
do recover. 

The examination as far as I was concerned showed 
no indication of any dise trouble. His trouble was 
and still is in the hip joint. 

The Deputy Commissioner: Which hip joint? 

The Witness: The right hip joint. 

The Deputy Commissioner: All right. 


By Mr. Magee: 


Q. Now, doctor, assuming following the fall of 
September 29, 1958, the gentleman was off from work 
for 4-3/7 weeks and then returned to work and con- 
tinued to work up until the present time, would that 
have any bearing on the question of whether or not 
the present difficulty in the right hip was caused by 
trauma or aggravated by trauma? 

A. Well, I don’t think the fact of how many days or 
how many weeks he was off work would influence the 
traumatic episode as being the etiological factor in his 
present complaints. I think probably the best evidence 
that we have are the X-ray changes taken at that 
time which certainly indicate that this thing started 
as far as the X-ray changes that are present now, 
the progression has been no faster or no slower than 
one would expect to find in an individual that didn’t 
have any sort of trauma. 

Q. In other words, Doctor, is it fair to state that in 
your opinion the accident of September 29, 1958, did 
not aggravate the condition of the hip? 

A. No. Because his condition at the present is 
exactly the same as one who has the condition and 
has no trauma at all. 

Q. Assuming that there was a second accident on 
February 4, 1961, where the patient, while loading full 
cases of milk on a truck with ice and snow on the 
ground, episodes which I have described, were there 
any residuals of either of these episodes present when 
you examined this patient in September of 1962? 

A. No. 

Q. In other words is it fair to state that any injuries 
caused in these falls had cleared up and there was no 
manifestations of any traumatic injuries as of the time 
you examined this gentleman? 

A. That is correct. 


30 


Q. Doctor, in your opinion, is the present medical 
care which this man seems to require in any way 
related to traumatic injuries? 

A. No. 

Q. What are his present medical needs caused by? 

A. His present medical needs are caused by a disease 
in his right hip joint that is produced by the loss of 
circulation to the femoral head. The present needs 
are one of either orthroplasty or orthrodesis. And 
this is a disease that will progress exactly as it did 
whether you have trauma or you don’t have trauma. 

The die was cast when he got his original changes 
sometime perhaps a year or two, maybe even longer, 
before the first accident. 

The Deputy Commissioner: What first accident are 
you referring to? 

The Witness: 1958. 

The Deputy Commissioner: All right. 


By Mr. Magee: 


Q. I understood that you had been informed that 
a possible operation is to be performed on this gentle- 
man’s right hip. Has that operation been caused in 
any way by any of the traumatic episodes which exist 
in the history of the patient? 

A. No. 

Q. Would that operation have had to have occurred 
regardless of the fact the gentleman had several falls 
in the past several years, doctor? 

A. Yes. And I think the falls that he had are a 
result of the degenerative changes in the hip. It was 
from having this disease, whether they are working 
for a milk company or whether they are a housewife 
or working at a desk job, will have repeated episodes 
of the leg giving out or giving way where they will 
fall. They may injure other parts of their body. By 
and large if the fall is severe enough and they actually 


31 


fracture the hip, they don’t materially change the 
disease or the progress of the disease. 

Q. Doctor, was there any causal connection in your 
opinion between this man’s employment as a delivery 
man on the milk truck and the condition you found 
in his hip when you examined him in September 1962? 

A. No. 


(bb). T. 46. 


The Deputy Commisisoner: Dr. Eisenberg, when 
you saw Mr. Mock in September of 1962, did he have 
a pre-existing condition of his right hip? 

The Witness: Yes. 

The Deputy Commissioner: What was it? 

The Witness: That was malacosis senilis. 

The Deputy Commissioner : You obtained the history 
of Mr. Mock sometime in 1958 falling down some steps 
carrying two cans of milk. Is that correct? 

The Witness: That is correct. 

The Deputy Commissioner: I may advise you.that 
Mr. Mock has testified that these two cans of milk 
weighed approximately 70 pounds each. 

The Witness: That is correct. 

The Deputy Commissioner: And, Doctor, let me have 
your professional opinion as to whether or not the fall 
sustained by Mr. Mock on September 29, 1958, in any 
way contributed to his present need for medical treat- 
ment? 

The Witness: It did not contribute to his present— 

The Deputy Commissioner: It did not? 

The Witness: That is correct. 


(ec). T. 48. 


Q. Well, are there physical exercises that would 
tend to promote or bring about better circulation? 

A. None whatever. 

Q. The loss of circulation, is that to the bone itself? 

A. That is right. Within the bone. 


(dd). T. 49-52. 


The Deputy Commissioner: Is it your testimony 
that a trauma to the right hip would hasten the 
progression of this pre-existing condition? 

The Witness: It is possible if it resulted in a 
fracture in the area. But a blow such as a fall or a 
hump or something like that without damaging the 
bone itself would not hasten because the circulation 
to the femoral head is gone before we have the injury. 
You add the injury to it and there is nothing that it 
can damage because the bone is dead already and it 
is just progressing as far as degeneration is concerned. 

The Deputy Commissioner: Can arthritis be 
aggravated by trauma? 

The Witness: Not unless the trauma actually in- 
volved the joint itself, either fractured into the joint 
or fracture of the arthritic spine. 

The Deputy Commissioner: Well if you had marked 
osteoarthritis of the right hip, assume, Doctor, that 
my record will contain that sometime prior to your 
examination of Mr. Mock that he had marked osteo- 
arthritis of the right hip and the external rotation of 
the right hip was painful and limited. What would 
your opinion be now as to whether or not the fall 
sustained in 1958 when he fell down the steps hastened, 
aggravated, or contributed his pre-existing condition 
to the point where he now needs this treatment. 

The Witness: I would say that it did not. 

The Deputy Commissioner: Why? 

The Witness: Becuase the trauma that he had may 
have strained the muscles, may have bruised the 
muscles, perhaps given him a soft tissue hematome, 
any number of soft tissue injuries that did not break 
the bone. The osteoarthritic process was there, it was 
continuing. The injury to the surrounding soft 
tissue would not affect any production as far as new 
osteoarthritic spurs, enlargement of old ones, narrow- 
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ing of the joint. These are all involved with circula- 
tion within the bone and this would be true whether 
it is isolated osteoarthritis like in this instance or 
whether it was in an elderly person who has generalized 
osteoarthritis. Unless the joint or the spurs per se 
are damaged in the injury, the injury itself would not 
cause an accelerated progression of the disease. 

The Deputy Commissioner: Dr. Hisenberg, as a 
specialist in orthopedic surgery, can you tell me how 
long this pre-existing condition was dormant before 
you saw him in 1962? 

The Witness: From the X-ray changes, I would say 
that this had been going on for about somewhere—as 
far as minimum is concerned, somewhere between a 
year or two, and most probably closer to two. 

The Deputy Commissioner: From the time you saw 
him or prior— 

The Witness: Oh, no, prior to 1958. 

The Deputy Commissioner: Prior to 1958. Would 
you say as a specialist in orthopedic survey it would 
be commonly known as a dormant condition? 

The Witness: Actually, this was not a dormant 
condition but until one begins— 

The Deputy Commissioner: Was it quiescent? 

The Witness: As far as symptoms were concerned, 
the patient did not realize it yet. However, if he 
had no trauma at all, he would have gradually began 
to develop symptoms the same as he has with trauma. 

The Deputy Commissioner: Was there a quiescent 
condition? 

The Witness: From a symptomatic point of view, 
yes. 

The Deputy Commissioner: He was able to continue 
his work? 

The Witness: Yes. 

The Deputy Commissioner: What is your opinion as 
to whether or not this injury on September 29, 1958, 
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or this alleged injury of February 4, 1961, lighted up 
this condition to the point where he now requires 
treatment. 

The Witness: No. From the study of his X-rays 
and from the examination, the trauma did not light up 
the condition. It was progressing. It did not make 
it progress faster. 

He had the various injuries. He did get over the 
acute effects of the injury. And as of September 
1962, his condition was identical to that which one 
would expect to find in an individual who had no 
trauma between 1958 and 1962. 


(ee). T. 56-58. 
By Mr. Magee: 


Q. Will you please take the X-rays that show the 
condition in the hip, Doctor, to the light, place them 
on it, and point out to the hearing officer, sir, this 
condition which you say is shown on the X-rays taken 
as early as February 5, 1958. 

The Deputy Commissioner: Give the serial number 
and the date the X-ray was taken, Doctor. 

The Witness: The X-ray is February 5, 1958, and 
bears number 09851. (Indicating X-ray). Now 
actually we have the hip—say this is the left hip and 
this is the right hip, now if one looks half-way at 
the left hip, one sees the normal bone, a trabeculation, 
the so-called stress lines, nothing within the bone it- 
self. But if one looks over here at the right hip, one 
sees right in the center, right through here, a mottled 
area that looks somewhat furry, with a little area of 
decalcification down here and this includes the whole 
head. And if you look at it very carefully, there are 
what will later on become cysts, right underneath the 
collagenous part of the head. 

One must remember that the hip we see in the X- 
ray is only bone. The cartilage part all along this 
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wall is not seen so this represents the subcartilage, 
under-cartilage part. 

So right under here, right through here, one sees 
just very early changes that later on we know we go 
on to the so-called cysts of fibrous tissue, which is part 
of the pathology of the disease. 

There is a difference between these two hips. It is 
a change that if you were throwing up X-rays very 
fast and looking at them routinely, one would be very 
apt to miss. 


By Mr. Magee: 


Q. Now, doctor, this condition which you have 
described as shown on the X-ray now on the light is 
a condition which you say occurred at least two years 
before, in your opinion, to reach its stage shown in the 
X-ray, is that correct? 

A. Yes. 

Q. Now assuming that there had been a fall in 


December of 1957, about the 17th, involving the hip, 
is there any evidence there of any traumatic injury 
to that hip or any lighting up of this condition in the 
hip joint? 

A. No. According to our history this was before 
we orignally saw him, the fall. 

Q. In there any difference in the condition you 
originally saw in that hip and the X-ray of December 
1957? 

A. No, these changes were before December. 

Q. Was there any lighting up of that condition by 
the fall of 1957? 

A. No. 

Q. Was there any acceleration of the lighting up of 
the disease which occurred in December 1957? 

A. No. 

Q. Would the fall in 1957 be related to any present 
medical needs of the patient? 
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A. I don’t believe so. The only role it may have 
played, it may have been the first time that the patient 
actually began to get symptoms in the hip and that 
may have been why he fell. It may not have been due 
to anything else but the fact that he had developed 
sudden pain. 

Q. Would you say that employment had any causal 
relationship to the condition which is shown in the hip 
of this gentleman? 

A. No, his occupational duties won’t affect it. 


While Dr. Eisenberg was firm in his opinion that 
trauma would not aggravate Mr. Mock’s degenerative 
condition, he testified that if any theory of trauma is to 
be accepted, logic would quickly take the last accident as 
the stimulating cause of the final treatment. (T. 64). 


(bh) Dr. Hugo Rizzoli, a neurosurgeon, next testified 
for Lumbermen’s. Dr. Rizzoli agreed with Dr. Eisenberg 
that the changes in the head of the right femur were 
degenerative in nature and arose from causes not traumatic 
in origin. Dr. Rizzoli testified that Mr. Mock sustained 
injuries in an accident on February 4, 1961, which accident 
involved injuries to his right hip, the groin area and the 
rib cage on the right side. Dr. Rizzoli testified that Mr. 
Mock recovered from all injuries sustained in the accident 
which occurred in 1958 and he needed no further medical 
attention in regard to any injuries sustained in that 
accident, (Paragraph 11 of the Complaint). 


(i) The following excerpts from Dr. Rizzoli’s testimony 
at the hearing establish the foregoing admitted facts: 


(aa). T. 72-74. 


Q. And insofar as your examination was concerned, 
you found no evidence of any changes in the spine due 
to trauma, is that correct, Doctor? 

A. That is correct. 
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Q. And notwithstanding that he had had a fall on 
February 4, 1961, and an earlier fall some years 
before, you could find no evidence of trauma in your 
examination of the spine; is that correct? 

A. That is correct. 

Q. Did you find any evidence of any changes in the 
spine that would be caused by this person’s employ- 
ment or by trauma in any event, Doctor? 

A. No, sir. 


* * * * * 


The Deputy Commissioner: What condition did you 
find in 1961? What diagnosis? 

The Witness: Well, at this time, my opinion of the 
right hip remained the same. I had reviewed his 
x-rays with Dr. Ormandy and some of the x-ray people 
at the Hospital Center and felt that there was some 
aseptic necrosis present and this being entirely out 
of my domain, I have no opinion as to whether this 
was the result of injury or not. 

The Deputy Commissioner: Aseptic necrosis at the 
head of the right femur? 

The Witness: That is correct. 

The Deputy Commissioner: Did you find any condi- 
tion of the hip, any trauma? 

The Witness: Well, the head of the femur is part 
of the hip joimt and there certainly are more 
degenerative changes in this area. But I didn’t feel 
that I was able to express any expert opinion regard- 
ing this hip joint since I felt this was purely an 
orthopedic problem. 

The Deputy Commissioner: Did Mr. Mock have any 
condition which you found was related either to the 
injury or September 29, 1958 or the alleged injury of 
February 4, 1961? In your field as a neurosurgeon. 

The Witness: None persisting as of the 9th of 
February, 1961. 
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The Deputy Commissioner: Then is it your testi- 
mony that you found no disability as far as your field 
was concerned. 

The Witness: That is correct. 


(bb). T. 74-75. 
By Mr. Magee: 


Q. Doctor, I think when the gentleman came in for 
his examination on February 9, 1961, he gave you in- 
formation to the effect that he had a contusion of the 
hip on the right and also had injured his left chest 
in this fall of February 4, 1961. 

A. That is correct. 

The Deputy Commissioner: Did your examination 
find a contusion of the hip and injury to the chest? 

The Witness: Yes. There were definite ecchymoses 
over the right-upper thigh and groin area and there 
was tenderness over the anterior rib cage on the right 
side. 

The Deputy Commissioner: What was your opinion 
as to whether or not those conditions were a result of 
either the 1958 injury or alleged injury of February 4, 
1961? 

The Witness: It was definitely my opinion that the 
tenderness over the left anterior rib cage and the 
ecchymoses over the right hip and groin were the 
result of the injury of the 4th of February 1961. 

The Deputy Commissioner: Did he have any dis- 
ability as a result of those injuries when you saw him? 

The Witness: This was give days or so after the 
injury and in my opinion he had some disability as 
a result of these injuries. 

The Deputy Commissioner: Did he need any further 
treatment for the conditions you just found? 

The Witness: Why, he certainly needed some rest 
and probably some heat. 
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The Deputy Commissioner: Was that the last time 
you saw Mr. Mock? 

The Witness: Yes, that is correct. 

The Deputy Commissioner: All right, Mr. Magee. 


By Mr. Magee: 


Q. Doctor, I think you also concluded from your 
examination in your field that there was no evidence 
of nerve injury at all. Isn’t that correct? 

A. That is correct. 

Q. And therefore insofar as your field was con- 
cerned, there was no disability involved in this 
patient resulting from any other trauma that he had 
given in the history, is that correct? 

A. That is correct. 


(ec). T. 83-84. 


The Deputy Commissioner: Did you find marked 
osteoarthritis in this man’s right hip when you saw 
him in 1961? 

The Witness: We saw degenerative changes— 

The Deputy Commissioner: Of the right hip? 

The Witness: Of the right hip—which, because of 
the aseptic necroses, it seemed to me to be on another 
basis other than trauma. But I really don’t know. 


(j) Dr. Laszlo Ormandy, a specialist in orthopedic sur- 
gery, testified next for the plaintiff, Lumbermen’s Mutual 
Casualty Company. Dr. Ormandy testified that as early as 
February 4, 1958 x-rays taken of Mr. Mock showed cystic 
and sclerotic changes in the head of the right femur, that is, 
the x-rays showed degenerative changes of the right hip. 
Dr. Ormandy testified that these changes came through a 
process of degeneration in the bone itself and are not the 
result of trauma. He testified with respect to the injuries 
received in the accident by Mr. Mock on February 4, 1961 
that because of the advanced degenerative condition of the 
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hip at that late date he would consider that last accident 
as the major injury. Dr. Ormandy testified that the med- 
ical needs of Mr. Mock would be present irrespective of 
any trauma because the degenerative changes have oc- 
curred naturally in the right hip of Mock. (Paragraph 12 
of the Complaint). 


(k) The following excerpts from the testimony of Dr. 
Ormandy establish the foregoing admitted facts: 


(aa). T. 93-94. 


The Witness: X-rays were taken of the lumbo-sacral 
spine, which were negative, and also of the hips. 

(Indicating X-rays): This is the right hip from the 
lateral view, and this is the side view, and this is the 
front view. 

The X-ray showed degenerative changes of the right 
hip—this is the right hip. It shows osteophytic changes. 
It is not smooth as you see the other opposite or sound 
hip. There are cystic changes, little holes in the bone 
here, and also sclerosis of the head of the femur. 

Looking at the lateral view or side view of the hip, 
you can see a little boney fragment at this area here. 

The Deputy Commissioner: What area? State for 
the record when you say ‘‘this area”’. 

The Witness: Of the surface of the neck of the 
femur, which appears to be somewhat separated from 
the surrounding boney tissue. 


By Mr. Magee: 


Q. Doctor, are these changes which you see and have 
described in the X-rays taken in August of 1960 degen- 
erative changes? 

A. Yes, sir. 

The Deputy Commissioner: In other words these 
changes come about through a process of degeneration 
in the bone itself and are not the result of trauma? 

The Witness: Yes, sir. 
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(bb). T. 98-99. 


The Deputy Commissioner: No, Doctor,—let’s see if 
we can expedite this. Following your examinations of 
this man on ten different occasions— 

The Witness: Yes. 

The Deputy Commissioner: —did you come up with 
a firm diagnosis? 

The Witness: Yes. Yes, sir. 

The Deputy Commissioner: What is that firm diag- 
nosis? 

The Witness: The second time I saw the patient on 
August 29, 1960, and at that time the diagnosis said: 
The present examination revealed exterior changes of 
the right hip which are consistent findings with degen- 
erative arthritis of the right hip. 

The Deputy Commissioner: Is that your firm diag- 
nosis? 

The Witness: Yes, sir. 


(ec). T. 102-103. 


The Deputy Commissioner: As a specialist in ortho- 
pedic surgery, did the history you obtained from Mr. 
Mock relating to an alleged injury of February 4, 1961, 
in your opinion, constitute a major contributing fac- 
tor? Was it a major injury? 

The Witness: The February 4, 1961, injury? 

The Deputy Commissioner: Yes, sir. 

The Witness: I would call it a major injury. 


(dd). T. 104-106. 


The Deputy Commissioner: Did the injury of Sep- 
tember 29, 1958, accelerate the progression to the point 
where he requires treatment? 

The Witness: There is a possibility. 
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By Mr. Magee: 


Q. Would you say the same for the accident of Feb- 
ruary 4, 1961? 
A. Yes, I consider it a major accident. 


Q. And these degenerative changes are coming on 
just as they naturally would in any person having this 
type of illness? 

A. Yes. 

Q. And your medical care is required because of the 
degenerative change which had started long prior to 
the accident of September 28, 1958? 

A. Yes, sir. 

Q. Is that correct? 

A. Yes. 


(ee). T. 139-140. 


Assuming that trauma might cause some possible 


aggravation, Dr. Ormandy testified that if this theory 
is to be considered, the accident of February 4, 1961 
would be the major accident, thus he testified at T. 
139-140: 


By Mr. Magee: 


Q. Doctor, assuming that he had this type of injury 
on February 4, 1961, that the claimant hurt himself 
while loading full cases on his truck, ‘‘There was ice 
and snow on the ground, and I was standing on the 
truck conveyer with my right foot and my left foot on 
the floor of the body of the truck, my right foot slipped 
off the frame of the conveyor and my right leg fell 
down to the ground and I scrapped my chest down the 
side of the truck and my right leg went under me and 
doubled up. One of the plant boys helped me to my 
feet.”’ 
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Now would you consider that type of accident also 
a major type of accident? 

A. Yes, I would. 

Q. In the face of the condition this man’s hip was in 
on February 4, 1961? 

A. Yes, I would consider it. 


(1) Mr. Mock produced Dr. Allen M. Ferry, an ortho- 
pedic surgeon, who testified to the treatments given follow- 
ing the accident of September 29, 1958, which treatment 
resulted in the healing of these injuries. Dr. Ferry’s final 
diagnosis was that there was a degenerative condition in 
the right hip which was present as early as February 1958 
and he would not say that the injury of 1958 in any way 
aggravated or injured the hip because he was of the opinion 
that in the head of the femur there was a degenerative 
asceptic necerosis. Dr. Ferry testified that any proposed 
medical treatment for any of the present medical needs did 
not in any way relate to any injury he received through 
trauma in the accident of September 1958. Dr. Ferry testi- 
fied it was not medically probable that the injury of Septem- 
ber 29, 1958 in any way aggravated the degenerative 
changes taking place in the right hip of Mr. Mock. Dr. 
Ferry recommended against any operative procedures to 
the right hip of Mr. Mock. (Paragraph 14 of the Com- 
plaint). 


(m) The following excerpts from the. testimony of Dr. 
Ferry establish the foregoing admitted facts: 


(aa). 1T.224. Dr. Ferry gave his final diagnosis as 
follows: 


The degenerative condition of the right hip, there- 
fore, was present in February 1958 prior to the time 
that I first saw the patient for injury of September 
1958. 
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(bb). T. 229. 


The Deputy Commissioner: And does Mr. Mock’s 
present treatment for the right hip relate to this dam- 
age to the ligamentous structure of his lumbo-sacral 
spine? 

The Witness: No, sir. 

The Deputy Commissioner: All right, proceed. 

Mr. Mazzuchi: What was his answer? 

The Deputy Commissioner: His answer was, No, sir. 


(ce). T. 229-231. 
By Mr. Magee: 


Q. Doctor, as I understand it from your last answer, 
the present condition in the hip which now may or may 
not require immediate surgery was not in your opinion 
related back to the accident of September 1958; is that 
correct? 

A. Yes, sir. I feel that the changes in the hip, though 
early, were present in February 1958, as seen on the 
x-rays taken by Drs. Groover, Christie & Merritt in 
February 1958, and that there has been subsequently 
a progression of those changes found in February 1958 
which would have occurred regardless of the injury 
but which could have been aggravated by the injury of 
September 1958. 

The Deputy Commissioner: Was it aggravated by 
the injury of September 29, 1958? 

The Witness: I don’t know. 

The Deputy Commissioner: Is it medically probable 
that it was? 

The Witness: It is medically possible. 

The Deputy Commissioner: Not probable? 

The Witness: No, I don’t think that it is probable. 


* * e * ° 
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By Mr. Magee: 


Q. But as I understand your testimony, Doctor, the 
degenerative condition which you see in the hip today 
is the natural degenerative result of the condition 
which appeared on the x-rays on February 5, 1958? 

A. That’s true. 


(n) None of the physicians who testified at the con- 
solidated hearing before the defendant Einbinder testified 
that Mr. Mock needed any further medical attention as 
the result of any injuries sustained in September of 1958. 
All were of the opinion that the injuries sustained in the 
1958 accident had cleared up and that Mr. Mock required 
no further medical attention in regard to any of these 1958 
injuries. (Paragraph 13 of the Complaint; T. 1 through 
233). 


(0) The defendant Einbinder on February 15, 1963, 
instead of entering a consolidated Order disposing of the 
pending claim arising out of the accident of February 4, 
1961, which accident two doctors—Drs. Eisenberg and 
Ormandy—testified could, because of the advanced degener- 
ative condition of the right hip of Mr. Mock, if trauma 
could be considered as any activating cause in his medical 
picture, be considered as the stimulating cause for his 
present medical needs and the major accident in the 
medical picture, as distinguished from any result from the 
traumatic incident of Mr. Mock which occurred in 1958, 
entered an Award contrary to all of the evidence adduced 
before him at the joint hearing, the material portion of 
which reads as follows: 


The employer and the insurance carrier shall also 
pay the reasonable value of all medical expenses, 
including hospitalization and care, incurred by the 
claimant as a result of the injury of September 29, 
1958, and shall continue to furnish the claimant with 
such necessary medical treatment, hospitalization and 
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care as the nature of the injury and the process of 
recovery may require. (Emphasis supplied) 


(Paragraphs 16, 17 and 18 of the Complaint). 


(p) The abortive Compensation Order and Award of the 
defendant dated February 15, 1963 is not in accordance 
with law, is contrary to the evidence and the facts adduced 
in that (1) no medical testimony was adduced to the effect 
that any of the present medical needs of Mr. Mock were 
the result of the injury of September 29, 1958; (2) that 
the medical testimony was all one way and was to the effect 
that there are no medical needs of Mr. Mock resulting 
from the injury of September 29, 1958 and, on the con- 
trary, any medical needs of Mr. Mock arose out of a 
degenerative condition in his right hip, diagnosed as 
aseptic necrosis, which was neither caused nor aggravated 
by trauma and that Mr. Mock’s present medical needs 
would exist irrespective of any traumatic incidents involved 
in the accident of September 29, 1958, and (3) Mr. Mock 
testified that he knew his so-called back problems allegedly 
caused by the accident of September 29, 1958 had healed, 
he needed no further medical treatment for them and they 
did not disable him from working and his present medical 
needs arose out of his degenerative hip condition. (Para- 
graph 18 of the Complaint). 


(q) The present medical needs of Mr. Mock present a 
medical problem. Hence, defendant Hinbinder was required 
to accept the undisputed medical testimony submitted to 
him and should have decided that there was no present 
medical treatment, hospitalization or care required as a 
result of any injuries sustained in the accident of 
September 29, 1958. (Paragraph 19 of the Complaint; 
T. 1 through 233). 


(x) There was a complete absence of medical evidence 
relating the accident of September 1958 to the present 
medical needs arising out of an inherent degenerative 


47 


condition in the right hip of Mr. Mock. (Paragraph 20 of 
the Complaint; T. 1 through 233). 


(s) If trauma is to be considered a factor in the medical 
picture of Mr. Mock, it was contrary to the facts and to 
the law for the defendant to disregard the expert medical 
testimony of Drs. Eisenberg and Ormandy to the effect, 
if traumatic aggravation is to be considered a factor in 
relation to Mr. Mock’s present medical needs, which Drs. 
Eisenberg and Ormandy deny, then the serious accident of 
February 4, 1961 must be considered as the stimulating 
cause and the major accident requiring the final medical 
treatment needed now by Mr. Mock. (Paragraph 21 of the 
Complaint; T. 1 through 233). 


3. The Affidavit filed with the plaintiffs’? Cross Motion 
for Summary Judgment of Warren E. Magee, their 
counsel, establishes that the defendant, without being 
requested to by the plaintiffs, Lumbermen’s Mutual 
Casualty Company, Thompson’s Dairy, Inc. or the 
American Mutual Liability Insurance Company, the carrier 
for Thompson’s Dairy, Inc., on February 4, 1961, con- 
solidated for hearing the open case involving the accident 
of September 29, 1958 with a claim filed by Mr. Mock based 
on the serious accident of February 4, 1961, seeking future 
compensation and all future medical needs of Mr. Mock 
because they were caused by the accident of February 4, 
1961, and, notwithstanding this consolidation, the defend- 
ant ruled only in regard to the open case involving the 
plaintiff, Lumbermen’s Mutual Casualty Company, and 
made no ruling in regard to Mr. Mock’s claim against the 
American Liability Insurance Company, arising out of the 
serious accident of February 4, 1961, notwithstanding that 
the medical testimony adduced before the defendant was 
all one way and to the effect that the accident of September 
99, 1958 was not causally connected with any present 
medical needs of Mr. Mock, and notwithstanding that the 
only medical testimony adduced before the defendant 
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Einbinder, if trauma was to be considered as a factor in 
the medical picture of Mr. Mock, was that the accident of 
February 4, 1961 was the activating cause of Mr. Mock’s 
present medical needs and was the major accident in this 
medical picture. (Affidavit dated August 6, 1963 of 
Warren E. Magee; T. 1 through 233). 


4, Neither Mr. Mock nor his wife, Mrs. Mock, testified 
that the present medical needs of Mr. Mock were the result 
of any particular accident involving Mr. Mock and did not 
testify that his present medical needs resulted from any 
accident in 1958. (Affidavit of Warren E. Magee, dated 
August 6, 1963). 


5. Defendant Einbinder did not place into the record 
his own observations based upon his expertise, did not 
testify and did not introduce into evidence any theory of 
his causally connecting the present medical needs of Mr. 
Mock with the traumatic incident which occurred in 1958. 
Defendant Einbinder did not testify as to his own observa- 
tions and did not testify as to his own medical judgment 
concerning the evidence adduced at the hearing, and 
afforded no opportunity to any of the interested parties 
to cross-examine him, if it was his intention to base his 
findings and award upon his own knowledge, experience 
or expertise as distinguished from the evidence adduced 
at the hearing before him. (Affidavit of Warren E. Magee 
dated August 6, 1963; T. 1 through 233). 


6. Each of the four doctors—Drs. Eisenberg, Rizzoli, 
Ormandy and Ferry—who has testified before the defend- 
ant Einbinder that none of the present medical needs of 
Mr. Mock resulted from the accident of 1958, furnished 
written replies corroborating the testimony given to the 
defendant Einbinder at the mentioned hearing, as follows: 


(a) By letter dated February 27, 1963 Dr. Eisenberg, 
which letter is annexed to the Affidavit of Warren E. 
Magee, dated August 6, 1963 and made a part thereof by 
reference as Exhibit A, states that Mock ‘‘has recovered 
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without any evidence of disability and is not in need of 
further treatment for the injuries associated with the 
trauma which occurred in 1958’? and that Mock’s condition 
is ‘‘a degenerative process having its origin before the 
accident of 1958 and which was not altered by the injury 
of 1958, and would have been identical today if the 
accident of 1958 had not occurred.”’ 


(b) By letter dated February 28, 1963, Dr. Rizzoli, which 
letter is annexed to the Affidavit of Warren E. Magee 
dated August 6, 1963 and made a part of it by reference 
as Exhibit B, states, ‘‘I found no evidence of neuro- 
surgical disease or injury which resulted from his injury 
of 1958.’’ 


(c) By letter dated May 7, 1963, Dr. Ormandy, which 
letter is also annexed to the Affidavit of Warren E. Magee 
dated August 6, 1963 and made a part thereof by reference 
as Exhibit C, states: 


“It is my opinion that the patient on 2-460 had a 
degenerative asceptic necrosis of the right hip which 
existed prior to the accident on 9-29-58. While trauma 
in 1958 was involved in his history, which might have 
had some temporary effect on the symptoms of this 
degenerative disease, the basic changes came about 
through a process of degeneration within the bone it- 
self and did not result from the trauma of September 
1958. 


The present medical needs of Mr. Mock are not the 
result of the traumatic incident in 1958. If trauma 
is to be considered a possible factor in this case, I am 
of the opinion that the major traumatic incident was 
the accident which occurred on 2-4-61, because of the 
advanced degenerative condition then existing in the 
hip joint.”’ 


(d) By letter dated March 1, 1963, Dr. Ferry, which 
letter is likewise annexed to the Affidavit of Warren E. 
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Magee dated August 6, 1963 and made a part thereof by 
reference as Exhibit D, states, ‘‘I do not believe that the 
injury has altered the course of this degenerative process 
in any significant way. * * * There is no evidence in my 
opinion of any further need for treatment of the conditions 
in the back, secondary to the injury of September 29, 1958, 
since symptoms of this condition have subsided and 
physical findings are no longer present.’’ (Affidavit of 
Warren E. Magee, dated August 6, 1963 and Exhibits 
thereto designated A, B, C and D). 


7. Dr. Eisenberg testified before defendant Einbinder 
that if trauma is to be considered a factor, which Dr. 
Hisenberg denied, then in his opinion the activating cause 
of Mr. Mock’s present medical needs would be the injuries 
resulting from the serious accident which occurred on 
February 4, 1961 because of the then advanced degenera- 
tive condition existing in Mr. Mock’s right hip joint. 
(Affidavit of Warren E. Magee, dated August 6, 1963). 


8. Dr. Ormandy testified before defendant Einbinder 
that if trauma is to be considered as being a possible 
factor in this ease, which he likewise denied, the major 
traumatic incident was the accident which occurred on 
February 4, 1961, because of the advanced degenerative 
condition then existing in Mr. Mock’s right hip joint. This 
was confirmed by Dr. Ormandy’s letter in regard thereto 
after the defendant entered his Award, wherein Dr. 
Ormandy states: 


“The present medical needs of Mr. Mock are not the 
result of the traumatic incident in 1958. If trauma is 
to be considered a possible factor in this case, I am of 
the opinion that the major traumatic incident was the 
accident which occurred on 2-4-61, because of the 
advanced degenerative condition then existing in the 
hip joint.’’ 


(Affidavit of Warren E. Magee dated August 6, 1963; T. 1 
through 233). 
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9. No testimony was adduced before the defendant 
Einbinder by any medical expert to the effect that the 
present medical needs of Mr. Mock were causally connected 
with the accident which occurred in 1958 and, on the con- 
trary, Mr. Mock filed a claim after the accident of 
February 4, 1961, when the American Mutual Liability 
Insurance Company was the carrier for the plaintiff, 
Thompson’s Dairy, Inc., asserting that his present and 
future disabilities resulted from the accident of February 
4, 1961 and his present medical needs were the result of 
the serious accident in which he was involved on 
February 4, 1961, designated as Case No. 284-1076 on the 
docket of the defendant Einbinder; and no testimony was 
adduced before the defendant Einbinder at the con- 
solidated hearing ordered by him causally connecting the 
present medical needs of Mr. Mock with the accident 
occurring in 1958 or to the effect that the present medical 
needs resulted from the accident of 1958 and, on the con- 
trary, the only evidence adduced before defendant 
Einbinder was to the effect, if trauma was to be considered 
a factor in determining the cause of the present medical 
needs of Mr. Mock, the accident of February 4, 1961, 
according to Dr. Eisenberg would have to be considered 
as the causation of the present medical needs of Mr. 
Mock, and, according to Dr. Ormandy, was the major factor 
involved in the present medical needs of Mr. Mock. 
(Affidavit of Warren E. Magee dated August 6, 1963). 


10. It was contrary to law and to the facts for the defend- 
ant Einbinder to disregard the undisputed medical 
evidence relating to the absence of causation involving the 
accident of September 1958 and the present needs of Mr. 
Mock. (Paragraph 20 of the Complaint and Affidavit of 
Warren E. Magee dated August 6, 1963). 


11. It was contrary to the law and to the facts for the 
defendant Einbinder to disregard the expert medical 
testimony of Dr. Eisenberg and Dr. Ormandy to the effect 
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that if traumatic aggravation is to be considered a factor 
concerning Mr. Mock’s present medical needs, the accident 
of February 4, 1961 must be considered as the stimulating 
cause and the major accident requiring final medical treat- 
ment. (Paragraph 21 of the Complaint; Affidavit of 
Warren E. Magee dated August 6, 1963 and T. 1 through 
233). 


12. Defendant Einbinder’s Award is contrary to law, is 
contrary to the evidence, is abortive and the plaintiffs 
are entitled to a summary judgment in their favor, enjoin- 
ing the enforcement of the abortive Compensation Order 
and Award of the defendant Hinbinder dated February 15, 
1963. 


Memorandum 


The question in this Workmen’s Compensation case is 
whether the findings of fact made by the Deputy Commis- 
sioner of the Bureau of Employees’ Compensation in favor 
of the employee, are sustained by substantial evidence. 
Specifically the question in this case in which the insurance 
carrier and the employer seek to set aside an award made 
by the Deputy Commissioner in favor of the employee, is 
whether the Deputy Commissioner was warranted in find- 
ing that the employee’s present hip condition resulted from 
an injury that he sustained in September 1958 in the course 
of employment. 


A reading of the entire record of the proceedings before 
the Deputy Commissioner leads to an affirmative answer. 


The employee testified that he has experienced pain ‘‘all 
along’’ after the accident (Tr. p. 160). His wife testified 
that he required treatment after the accident, but not 
before (Tr. p. 200). Lay testimony may be considered in 
such matters, Independent Pier Co. v. Norton, (C.A. 9th) 
54 F. 2d 734, 735. Dr. Ferry, a medical witness, expressed 
the opinion that the employee’s symptoms were due to his 
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1958 injury (Tr. p. 215). Dr. Ormandy expressed the view 
that a major accident would aggravate a prior arthritic 
condition (Tr. p. 102), and that in any event the need for 
medical treatment was hastened by the injury (Tr. p. 108). 
He also stated that there is a probability that the present 
traumatic arthritic condition of the right hip is connected 
with the 1958 injury. Dr. Rizzoli was of the opinion that 
arthritis of the hip can be aggravated by an injury. 


While perhaps this evidence is not strong, nevertheless, 
it is more than a scintilla and meets the test of sub- 
stantiality. To be sure, there was strong evidence on the 
other side. Needless to say, however, it is not for the 
Court to weigh the evidence pro and con. Its function is 
at an end if it finds that there was substantial evidence 
supporting the findings of fact made by the Deputy Com- 
missioner. The choice between conflicting testimony is 
to be made by the trier of the facts and not by a reviewing 
court. 


Accordingly, the order of the Deputy Commissioner is 
sustained. 


The plaintiffs’ motion for summary judgment is denied, 
and the defendant’s motion for summary judgment is 
granted. 


/s/ ALEXANDER HOoLtz0FF 
United States District Judge 


September 27, 1963. 


Order 


Upon consideration of the motion for summary judgment 
filed herein by defendant and the cross motion for 
summary judgment filed herein by plaintiffs, and oral 
argument of counsel, the Court finds that there is no 
genuine issue as to any material fact and that the defend- 
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ant is entitled to judgment as a matter of law, and it is 
this 7th day of October, 1963, 


Orverep that the defendant’s motion for summary judg- 
ment be and the same hereby is granted, and that the 
plaintiffs’ cross motion for summary judgment be and 
the same hereby is denied, and it is 


FurtHer Orperep that the complaint be and the same 
hereby is dismissed with prejudice. 


/s/ ALEXANDER HoLtzorr 
Alexander Holtzoff 
District Judge 


Notice of Appeal 


Notice is hereby given this 4th day of November, 1963, 
that Lumbermen’s Mutual Casualty Company and 
Thompson’s Dairy, Inc., plaintiffs, hereby appeal to the 
United States Court of Appeals for the District of 
Columbia from the judgment of this Court entered on the 
7th day of October, 1963 in favor of the defendant, Charles 
Einbinder, Deputy Commissioner, against said plaintiffs, 
Lumbermen’s Mutual Casualty Company and Thompson’s 
Dairy, Inc., denying plaintiffs’ Motion for Summary 
Judgment and granting defendant’s Motion for Summary 
Judgment, dismissing the Complaint with prejudice. 


Warren E. Macee 
745 Shoreham Bldg. 
Washington 5, D. C. 
Attorney for Plaintiffs 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
BUREAU OF EMPLOYEES’ COMPENSATION 
Case Nos. 284-926, 284-1076 
In the Matter of the Claim for Compensation under the 
District of Columbia Workmen’s Compensation Act: 
Roy Jackson Mock, Claimant 
vs. 
Tuompson’s Datry, Incorporaten, Employer 
LuMBERMEN’s Muruat Casuaury Company 


American Mourvuau Lusimity Insurance Company 
Carrier 


Room 400, Colonial Building, 
1156 Fifteenth Street, Northwest, 
Washington, D. C., 

Friday, November 23, 1962 


Pursuant to notice, this matter was heard before the 
Honorable Cuartes Exnsrnper, Deputy Commissioner of 
the U. S. Department of Labor, Bureau of Employees’ 
Compensation, at Washington, D. C., commencing at 10:12 
o’clock, a.m. 


APPEARANCES: 
For the Claimant: 


Mario S. Romero, Esq., 
704 17th Street, N. W., 
Washington, D. C. 


3 Appgarances (Cont’d.) 


For the respondents: 


M. S. Mazzuchi, Esq., 

Suite 405, Investment Building, 
Washington, D. C. 

Warren E. Magee, Esq., 
Shoreham, Building, 
Washington, D. C. 


4 PROCEEDINGS 


The Deputy Commissioner: This is a consolidated hear- 
ing and not a consolidated cause of action proceeding. I 
want a record in each case. 

This hearing is being held upon the application of the 
interested parties. 

In File No. 284-926, the information in the file appears 
to indicate that on September 29, 1958, the claimant, Mr. 
Roy Jackson Mock, 8308 Robey Avenue, Annandale, Vir- 
ginia, while employed as a junior route agent at an average 
weekly wage of $98.85 by the Thompson’s Dairy, Incorpo- 
rated, 2012 11th Street, Northwest, Washington, D. C., and 
while pulling two cans of milk out of a truck, sustained 
personal injury resulting in his disability when he slipped 
and experienced pain in the low back as a consequence of 
which he sustained trauma to the back, including a degen- 
erative disk syndrome. It appears that the employer 
had immediate knowledge of the injury and furnished the 
claimant with medical treatment, hospitalization, and care. 
The employer’s insurance carrier, the Lumbermens Mutual 
Casualty Company, paid compensation to the claimant on 
the basis of temporary total disability from September 
30, 1958, to October 30, 1958, inclusive, 43/7 weeks at the 
maximum rate of $54 per week in the amount of $239.14. 

Are the parties in agreement that the statements 
5 made including the amount of compensation paid to 
the claimant and the average weekly wages of $98.85 

as of September 29, 1958, are correct? 

Mr. Romero. 

Mr. Romero: The period of disability is correct. The 
amount of earnings, it is not correct that during the years— 
as we will show, they are in excess of $98.85 average. 

The Deputy Commissioner: On May 27, 1959, the claim- 
ant filed a claim for additional benefits under the District 
of Columbia Workmen’s Compensation Act. 

Mr. Romero, please state the claim. 
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Mr. Romero: We are claiming that as the result of the 
injury which occurred on September 29, 1958, the injury 
as was previously described, the claimant sustained a blow 
to the back of his body and he was totally temporarily dis- 
abled. We are claiming total temporary disability from 
September 30, 1958 to October 30, 1958, and the claimant 
has received compensation and credit will be given. 

No further temporary total disability is being claimed 
inasmuch as the claimant has been working. However, 
during the course of this injury, medical treatments have 
been given by the carrier for which the carrier I believe 
has paid. However, we are claiming specifically medical 
benefits resulting from the injury of September 29, 1958. 


6 The Deputy Commissioner: That’s the extent of 
your claim? 

Mr. Romero: That’s the extent of the claim at this 
time. 

The Deputy Commissioner: The claim for additional 
benefits under the District of Columbia Workmen’s Com- 
pensation Act has been controverted by the employer and 
the insurance carrier, the insurance carrier in this case 
being the Lumbermens Mutual Casualty Company. 

Mr. Magee, what are the grounds of controversion? 

Mr. Magee: Our position is that the present condition 
which is now in the right hip and for which this party is 
secking medical care is not due to trauma sustained in 
the accident of September 29, 1958. Therefore we take 
the position that present medical difficulties of Mr. Mock 
did not arise out of this claim while Lumbermens was on 
the coverage and there was no causal connection between 
the injury of September 29, 1958, and the present medical 
condition. 

We are speaking now of the claim arising out of the 
accident of September 29, 1958, only at this time, Mr. 
Commissioner. 
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The Deputy Commissioner: Is there any agreement be- 
tween the parties as to the average weekly wages as of 
September 29, 1958? 
1 Mr. Romero, are you claiming any additional com- 
pensation for disability after October 30, 1958? 
Mr. Romero: No. There is no claim for total disability 
nor permanent disability at this time. 
The Deputy Commissioner: Your sole claim is for medi- 
cal benefits? 
Mr. Romero: This is right. 


s e * s * * * ° * s 


The Deputy Commissioner: In the event, Mr. Magee, 
this hearing results in a decision in favor of the claimant, 
will the employer and the insurance carrier in File No. 
284-926 agree to assume liability for the reasonable cost of 
all medical treatment, hospitalization, and care required 
by Mr. Mock as a result of the injury of September 29, 
1958? 

Mr. Magee: No, sir, we may decide to appeal it. 


The Deputy Commissioner: I mean for the purpose of 
this hearing? 
8 Mr. Magee: That in fact is requiring us to admit 
that his present medical condition results from the 
accident of September 29, 1958. Our evidence will be ex- 
actly to the contrary. 


* . * * * * * * * * 


The Deputy Commissioner: In File No. 284-1076, from 
information in the file, it appears on January 30, 1962, 
the claimant, Roy Jackson Mock, filed claim against the 
Thompson’s Dairy, Inc., 2012 11th Street, Northwest, Wash- 
ington, D. C., alleging that on February 4, 1961, while dis- 
charging his duties as a junior route agent, at an average 

weekly wage of $109.65, sustained personal injury 
9 sulting in his disability when his right foot slipped 
off the truck and he fell, as a consequence of which he 
suffered trauma to his right leg and chest, including bruise 
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of the upper thigh and right groin area, strain to the 
right rib and left rib cages and contusion of the right hip. 


s ° * * * * * * * * 


The Deputy Commissioner: Mr. Romero, please state 
the claim. 

Mr. Romero: We are claiming that on February 4, 1961, 
the claimant, while working for the employer, sustained 
an accident as previously described as the result of his 
right leg giving away, and that he sustained injuries as 
previously described for which medical treatments were 
provided. And I believe that the payments have not been 
made for that treatment that was given at that time. We 

are therefore claiming medical benefits resulting 
10 from the injury of February 4, 1961. 
There is no claim for temporary total disability in- 
asmuch as this man has not lost any time from work as a 
result of the injury of February 4, 1961, and we are claim- 
ing that during the one year previous to the injury of 
February 4, 1961, the claimant was making a total annual 
income of $9,680. Specifically we are claiming medical 
benefits resulting from the injury of February 4, 1961. 

The Deputy Commissioner. Are you reserving any claim 
for any other benefits? 

Mr. Romero: Well, we are of course claiming that it is 
very possible that as a result of this injury and as of the 
injury of September of 1958— 

The Deputy Commissioner: September 29? 

Mr. Romero: September 29, 1958—the claimant may in 
the future sustain a period of total temporary disability 
and he may also have a claim for permanent disability 
which disability is not known at this time. 

The Deputy Commissioner: All right. 

Mr. Romero: But I am reserving the right to claim at 
a later date disability benefits which he does not have at 
this time. 

The Deputy Commissioner: The claim has been contro- 
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verted by the employer and the insurance carrier, Ameri- 
cant Mutual Liability Insurance Company. 


11 Mr. Romero: I am reserving my right to claim 

a period of partial disability, temporary disability 
or permanent disability, resulting from February 4, 1961. 
But since at this time there is no such claim because the 
disability has not yet arisen; we are making the claim for 
wages in case the disability results in the future. 

The Deputy Commissioner: Are you claiming, Mr. 
Romero, that the claimant requires some medical treat- 
ment as a result of either the injury of September 29, 
1958, or the alleged injury of February 4, 1961? 

Mr. Romero: That’s right. 

The Deputy Commissioner: And as a result of 
12 such medical treatment, he may be disabled? 
Mr. Romero: That is correct. 

The Deputy Commissioner: All right. 

All right, Mr. Mazzuchi, what are the grounds of con- 
troversy? 

Mr. Mazzuchi: The American Mutual Liability and 
Thompson’s Dairy raise the following issues with regard 
to the claims for injury of February 4, 1961, that the 
injury did not arise out of and in the course of employ- 
ment, lack of due notice as is required by the law, extent of 
disability, and liability for medical expenses, and wages if 
indeed that is an issue. 

The Deputy Commissioner: Is that the extent of your 
controversy? 

Mr. Mazzuchi: That is the extent of the controversy. 

The Deputy Commissioner: Do the parties in this file, 
284-1076, desire to go to hearing in this case on the issues: 
No injury arising out of and in the course of employment, 
failure of the claimant to comply with Section 12 relative 
to giving notice, extent of disability, and wages? 

Mr. Romero, are those the issues you want to go on? 

Mr. Romero: Will you repeat that again? 
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The Deputy Commissioner: No injury arising out of and 
in the course of employment, failure of the claimant to 
comply with Section 12 relative to giving notice, 
13 _— extent of disability and wages. Those are the issues 
framed. 
Mr. Mazzuchi: Liability for medical expenses. 
The Deputy Commissioner: Liability for medical ex- 
penses. 
Those are the issues framed by the parties. Is that 
correct? 
Mr. Romero: That is correct. 
The Deputy Commissioner: Mr. Mazzuchi. 
Mr. Mazzuchi: That is correct. 
The Deputy Commissioner: All right, Mr. Romero, you 
may produce your first witness. 


Roy Jackson Mock 
was called as a witness by and in his own behalf and, hav- 


ing been first duly sworn by the Deputy Commissioner, 
was examined and testified as follows: 


The Deputy Commissioner: Please give the reporter 
your full name and address. 

The Witness: Roy Jackson Mock, 8308 Robey Avenue, 
Annandale, Virginia. 

The Deputy Commissioner: Speak up, will you? And 
just sit back there and be relaxed. Nobody is going to 

hurt you. 

14 All right, Mr. Romero. 


Direct Examination 
By Mr. Romero: 


Q. How old are you now? A, 32. 

Q. Who are you working for now? A. Thompson’s 
Dairy. 

Q. When were you first hired to work for Thompson’s 
Dairy? A. March 28, 1949. 
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Q. When you were hired in 1949, what were you hired 
for? What were your duties? A. Special delivery driver. 

Q. Driving and delivering? A. Yes. 

Q. Is that the same duty you have now? A. No, sir. 

Q. What duties do you have now? A. At present I am 
a vacation relief man, wholesale. 


° cd * . * * * e * ° 
16 By Mr. Romero: 


Q. Were you involved in an accident as claimed here 
September 29, 1958? A. Yes, I was. 

Q. Where did this accident happen physically? A. All 
States Hotel, 514-19th Street, Northwest. 

The Deputy Commissioner: Washington, D. C.? 

The Witness: Yes, sir, Washington, D. C. 


By Mr. Romero: 


Q. And what were you doing that day? Describe your 
duties that day? A. I was vacation relief driver on whole- 


sale, relieving on vacation. And I was delivering milk at 
the All States Hotel. 
Q. All right. Now were you alone? A. No, I had a 
helper on the truck. 
Q. Do you remember the name of the helper? A. In- 
deed I don’t. It was a colored boy. 
Q. It was a colored helper? A. Yes, sir. 
Q. Would you describe what happened that day? 
17 A. The colored helper set two 5-gallon cans of milk 
in the doorway of the truck and I reached up and 
grabbed both 5-gallon cans of milk and I started towards 
the steps, which is four steps down, to go into the delivery 
room in the basement. As I was walking there, the curb 
before you get to the steps is not flush and I— 
Q. It is not flush to what? A. The curbing isn’t flush 
to the first step. 
Q. You mean the sidewalk? A. That’s right, the side- 
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walk is not flush to the first step that you go down and 
I hooked my toe in that. 

The Deputy Commissioner: Which toe? 

The Witness: Left toe I believe it was. 

The Deputy Commissioner: All right. 

The Witness: I stumbled down the steps falling on my 
right side and the two cans of milk came down with me. 
The helper came down. 


By Mr. Romero: 


Q. How many steps are there that you fell down? A. 
Four. 

Q. Four steps? Were they concrete steps or wooden 
steps? A. Concrete steps. 

The Deputy Commissioner: Where did you land? 

The Witness: I landed at the bottom. 
18 The Deputy Commissioner: On what part of your 
body? 
The Witness: Right side. 


The Deputy Commissioner: All right. 


By Mr. Romero: 


Q. You said you were carrying two cans of milk. Are 
those metal cans? A. That is right. 

Q. Were they filled with milk? A. Yes, they were. 

Q. Do you know how much they weigh each filled with 
milk? A. I would say approximately 70 pounds. 

Q. 70 pounds each? A. Approximately. 

Q. Now did you carry those two cans from the door of 
the delivery truck up to where the steps start? A. That 
is right. 

Q. How far in feet was that? A. Approximately three 
feet, three or four feet, to the steps. 

Q. To the steps? A. To the steps, yes. 

Q. Were you able to get up by yourself? A. No, I 
wasn’t. 
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19 Q. Who helped you? A. The colored helper. 
Q. About what time of the day did this accident 
happen? A. Approximately 5:45 in the morning. 


The Deputy Commissioner: Let the record show Mr. 
Magee, counsel for the Carrier in 284-926, is now calling 
Dr. Eisenberg. 


Thereupon, 
Dr. Sanford H. Eisenberg 


was called as a witness by and on behalf of the Insurance 
Carrier and, having been first duly sworn by the Deputy 
Commissioner, was examined by counsel and testified as 
follows: 


The Deputy Commissioner: Any questions of the 
20 qualifications of Dr. Eisenberg, Mr. Romero? 
Mr. Romero: No, sir. 

The Deputy Commissioner: Mr. Mazzuchi? 

Mr. Mazzuchi: No, sir. 

The Deputy Commissioner: Let the record show that 
Dr. Eisenberg has appeared before me in many formal 
hearings and is known to me as a specialist in orthopedic 
surgery. 

Direct Examination 
By Mr. Magee: 


Q. Dr. Eisenberg, would you give your full name and 
address to the reporter. A. Sanford H. Eisenberg, 1918 
K Street, Northwest, Washington 6, D. C. 

Q. And as the Commissioner has stated, you are a 
specialist in orthopedic surgery; is that correct? A. That 
is correct. 

Q. Did there come a time when a Roy J. Mock came to 
your office for a physical examination following an alleged 
accident of September 29, 19587 A. That is correct. 
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Q. Would you please describe what the results of the 
examination of Mr. Mock were at that time, Doctor? A. 
The diagnosis— 

Mr. Mazzuchi: Excuse me, what date? 

21 Mr. Romero: What date? 

The Witness: The first time he was seen in our 
office was February 4, 1958, and at that time the diagnosis 
was— 

The Deputy Commissioner: Did you get a history from 
him? 

The Witness: Yes, we did. 

Mr. Romero: May I interrupt? 

Mr. Mazzuchi: February 4, 1958? 

Mr. Romero: Is it my understanding Dr. Eisenberg saw 
this claimant himself on February 4, 1958? 

The Witness: No. Our office saw him originally. I did 
not see him at the time of the original examination. 

Mr. Magee: He has seen him since. 

Mr. Romero: I understand. 

When was the first time you saw him, Doctor? 

The Witness: I saw him at the time of the second 
examination, which was in 1962. 

Mr. Romero: When in 1962? 

The Deputy Commissioner: Mr. Romero, the procedure 
in this hearing is for the attorney who presented the wit- 
ness to direct the direct examination and if you have any 
objections, you may make them when Mr. Magee is given 
the opportunity to examine his witness. 

Mr. Romero: The reason I asked this question is, 
22 Your Honor, because I am going to object to any 

testimony from Dr. Hisenberg on February 1958. 
* * e ° * * s * * 
By Mr. Magee: 

Q. Doctor, as I understand it, this gentleman came into 


your office February 4, 1958, for a medical examination. 
Is that correct? A. That is correct. 
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Q. And your office obtained a history from the patient 
at that time, is that correct? A. That is correct. 

Q. And was that history kept as a part of your business 
records in the regular course of business of your profes- 
sional group there at the K Street Office, Doctor? A. It 
was. 

Mr. Romero: I wish to object at this time, I object 

23 to any testimony which would result out of a visit 

made to the office described as the medical office of 

Dr. Eisenberg if not done personally by Dr. Eisenberg, if 
the examination was not done personally by him. 

Mr. Magee: History records, Your Honor, are admis- 
sible under the Federal Shop Rule here if they are kept in 
the regular course of business. The history was obtained 
in the regular course of business and I submit the history 
is admissible. 

The Deputy Commissioner: Objection sustained. 


By Mr. Magee: 


Q. Doctor, at that time were X-rays taken of the patient? 
A. The X-rays were taken of the patient. 

Q. Have you produced the X-rays which were taken of 
the patent when your office saw him February 4, 1958? A. 
The X-rays that were taken at the time of that examina- 
tion were taken by the X-ray laboratory of Doctors Grover, 
Christie and Merritt of February 5, 1958. 

Q. And do you have the X-rays? A. No, I don’t. I 
understand Dr. Ormandy has them, has signed the X-rays 
out from Grover, Christie and Merritt. 

Q. Did you have occasion to see those X-rays? A. I have. 

Q. Now, Doctor, from your examination of the 

24 X-ray plates which were taken of Mr. Mock Febru- 

ary 4, 1958, what was shown to be his physical con- 

dition? A. The X-rays that were made in February of 

1958 were of the lumbar spine, the pelvis and both hip 
joints. 
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Now, starting with the lumbar spine, there was no evi- 
dence of any fracture or dislocation and there was no evi- 
dence of any intrinsic bone disease. 

The X-rays of the pelvis and hips did not reveal any 
evidence of fracture or dislocation. 

There was a somewhat mottled large irregular area of 
scelrosis which involved the entire femoral head of the right 
hip and that was the findings of the X-rays taken at that 
time. 

Q. Now, Doctor, did you form any opinion from examin- 
ing these X-rays as to whether or not this area which you 
have described was due to trauma in origin? A. Well, at 
that time a review of just those X-rays was very suggestive 
that this was evidence of hip disease rather than hip 
trauma, although with just that one set of X-rays one can- 
not state with certainty because it was the type of thing 
that one would want to repeat in a few months to see what 
changes were going on. 

The area of sclerosis that was seen could represent one 
of several different types of disease and would only be 

demonstrated by future X-rays, what this was. 
25 Q. Were you able in your opinion to determine 

how long this process, which you have described, had 
been going on in the right hip of the claimant, Doctor? 
A. Well, from the pictures in February, it would appear 
that the changes were going on for an extended period 
of time. Certainly there was sufficient change that I felt 
the minimum period of time that this was going on was 
somewhere betwen a year and two years. 

Q. Now, Doctor, did there come a time when you ex- 
amined the patient, Mr. Mock, yourself? A. There did. 

Q. And when was that? A. That was in the fall of 1962. 
Unfortunately the exact date did not come through on my 
carbon copy, but I believe it was in September of 1962. 

Q. Now would you please state what history you obtained 
from the patient on this occasion. A. He told us that since 
he was last in the office, he had seen Doctors Ferry, Jackson, 
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and Ormandy, and told them that he had received heat 
treatments to his back and right hip starting about four 
years ago. In 1958 he was in the Anderson Orthopedic 
Hospital under the care of Dr. Ferry and he had lost the 
use of his right leg and was placed in traction for about 
ten days. He say Dr. Galkin for physical therapy treat- 
ments to his back and for the past year he has been under 
the care of Dr. Ormandy and had received injections. 
26 He stated that Dr. Ormandy wants to operate on him. 
He states his back is no better and that he has 
pain in his right leg. It does not hurt him to cough or 
sneeze. The pain does not keep him awake at night. 

He wears a brace which was given to him at the 
Anderson Clinic and he still works for Thompson’s Dairy 
and has lost time from work off and on, and he was sup- 
posed to enter a hospital the day after my examination. 
And delving a little bit deeper into his history, he went 
on to say that in February of 1958, he was delivering two 
5-gallon cans of milk and he tripped on the curb and 
struck his entire right side against the wall. He went on 
to say that his right leg became painful and by the time 
he got home, it was so painful he coud not move. How- 
ever, in December of 1956 he stated he had an accident 
and he fell out of the back of a truck and injured his left 
elbow and right knee. At that time he was sent to Garfield 
Hospital for X-rays. No treatment was given and he 
lost no time from work. He saw no other doctors for 
anything from December 1956 until 1958 when he went 
to the Anderson Clinic and saw Dr. Ferry. He was told 
he had disc condition and was placed in the hospital for 
traction. 

He does not recall being seen by our office previously. 

He does recall seeing Dr. Bachrach as he thought 
27 ‘he had kidney trouble and there is some recollection 
of Dr. Bachrach sending him to this office. 

Q. Did he give you any history as to whether Dr. Bach- 
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rach had found any— A. He said as best he can remember 
as of that moment Dr. Bachrach did not find anything. 


* * . * * * * * * * 


The Deputy Commissioner: Proceed, Mr. Magee. 


By Mr. Magee: 


Q. Now, Doctor, what examination did you give this 
patient and what physical findings resulted from this exami- 
nation? A. Well,— 

The Deputy Commissioner: Is that the sole history you 
obtained from Mr. Mock, Dr. Eisenberg, when you saw him 

as you recall sometime in the fall, September 1962? 
28 The Witness: Well, there was one other part. He 

went on to say with the exception of a fall this past 
winter when he skinned his chest, he had no other accidents 
and to the best of his knowledge Dr. Ormandy was going 
to perform a skin orthroplasty on his hip. 

The Deputy Commissioner: Proceed. 


By Mr. Magee: 


Q. There is a question pending. Would you answer 
it, please, Doctor? A. The physical examination was pri- 
marily limited to the lower part of the patient’s body and 
essentially it was noted that he did walk with a right- 
sided limp, not fully extending the hip joint as he pro- 
gressed. 

He does stand erect with the hip in approximately 15 
degrees of flexion and about 5 degrees of adduction. And 
he stands with a slight right dorsal, left lumbar scoliosis. 
There was some flattening of the right buttock. He was 
yearing an canvass back support that was removed for 
the purposes of examination and this was the support 
that was given to him by the Anderson Clinic that he has 
been wearing for the last five years. And the right hip, 
when the patient was in the supine position, was in 15 
degrees of flexion, 10 degrees of adduction. 


Flexion of the hip was possible to 85 degrees with the 
hip then going into 10 degrees of external rotation. 
29 External rotation individually was 25 degrees; in- 
ternal rotation was zero. Extension was 165 degrees, 
abduction was 20, adduction was zero. And the comparable 
measurements on the left hip were abduction 45, adduction 
40; extension 180, flexion 70; external rotation 45 and inter- 
nal rotation 35. 

As far as the legs length was concerned, there was a 
3/8 inch shortening of the right leg. There was atrophy 
of one inch of the right thigh. There was no edema 
of either leg. 

The remainder of the examination was a review of the 
X-rays taken in February of 1958 and June of 1962. 

Now we had stated the findings of the February 1958 
X-rays. The findings of the June 1962 X-rays— 

Q. Doctor, do I understand you to state that these 
February 5, 1958, X-rays show no evidence of fracture or 
dislocation and no intrinsic bone disease? Is that correct? 
A. That is of the spine. 

Q. Yes, sir. Now, doctor, you said that on the second 
occasion, X-rays were taken. A. They were reviewed. 

No, I did not take any new X-rays at that time. The 
man just had X-rays in June of 1962 that were taken over 
at Grover, Christie and Merritt. 


30 Q. And what did they show? A. They show— 
they were essentially X-rays of both hips and pelvis 
and again we see no evidence of fracture or dislocation. 
The right hip space is narrowed. There is an osteophytic 
overgrowth at the superior and inferior margins of the 
femoral head as well as irregularity of the femoral head 
and areas of mottled sclerosis and cystification seen in 
the femoral head. 
Q. Now, Doctor, as a result of the examination which 
you made and as a result of the information which is ob- 
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tained from the X-rays taken of this gentleman, did you 
form an opinion as to his present medical condition? A. 
Yes. 

Q. And what was your opinion, sir. A. It was my 
opinion that this patient had what is called a molacosis 
senilis, which is an aspectic necrosis of the femoral head 
on the right side. This apparently started sometime prior 
to 1958 and continued its steady progressive downhill course 
and was continuing to degenerate when I saw him in 1962. 

Q. Did you form any opinion as to whether this condition 

which you found in this gentleman’s hip first was 
31 caused by trauma? <A. This condition is usually not 

caused by trauma and the X-rays that were seen 
dating back to February 1958 showed changes which would 
indicate that this was started before the trauma occurred. 
So it was my feeling that this instance was no exception 
to the usual instance. 

Q. In other words it was non-traumatic in origin? A. 
That is correct. 

Q. Now, doctor, assuming that the patient had a fall on 
September 29, 1958, and in that fall he fell and injured both 
his back and his right side, and at that time there was a 
possible disagnosis of dise syndrome, would you please 
tell us whether when you examined this man that accident 
could have caused the condition which you found in him? 
A. No. From what you state right now, it is possible that 
he could have fallen down, he could have contused his 
hip, bruised his hip, he could have strained his back. At 
that time it may have been acting like a disc. Frequently 
an acute back can’t be differentiated from a disc initially. 
However, they go on and they do recover. 

The examination as far as I was concerned showed no 
indication of any dise trouble. His trouble was and still 
is in the hip joint. 

The Deputy Commissioner: Which hip joint? 

The Witness: The right hip joint. 

The Deputy Commissioner: All right. 


32 By Mr. Magee: 


Q. Now, doctor, assuming following the fall of Septem- 
ber 29, 1958, the gentleman was off from work for 4-3/7 
weeks and then returned to work and continued to work 
up until the present time, would that have any bearing 
on the question of whether or not the present difficulty in 
the right hip was caused by trauma or aggravated by 
trauma? A. Well, I don’t think the fact of how many days 
or how many weeks he was off work would influence the 
traumatic episode as being the etiological factor in his 
present complaints. I think probably the best evidence that 
we have are the X-ray changes taken at that time which 
certainly indicate that this thing started as far as the 
X-ray changes that are present now, the progression has 
been no faster or no slower than one would expect to find 
in an individual that didn’t have any sort of trauma. 

Q. In other words, Doctor, is it fair to state that in your 
opinion the accident of September 29, 1958, did not aggra- 
vate the condition of the hip? A. No. Because his con- 
dition at the present is exactly the same as one who has 
the condition and has no trauma at all. 

Q. Assuming that there was a second accident on Febru- 
ary 4, 1961, where the patient, while loading full cases of 

milk on a truck with ice and snow on the ground, 
34 episodes which I have described, were there any 
residuals of either of these episodes present when 
you examined this patient in September of 1962? A. No. 

Q. In other words is it fair to state that any injuries 
caused in these falls had cleared up and there was no mani- 
festations of any traumatic injuries as of the time you 
examined this gentleman? <A. That is correct. 

Q. Doctor, in your opinion, is the present medical care 
which this man seems to require in any way related to 
traumatic injuries? A. No. 

Q. What are his present medical needs caused by? A. 
His present medical needs are caused by a disease in his 
right hip joint that is produced by the loss of circulation 
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to the femoral head. The present needs are one of either 
orthroplasty or orthrodesis. And this is a disease that 
will progress exactly as it did whether you have trauma 
or you don’t have trauma. 

The die was cast when he got his original changes some- 
time perhaps a year or two, maybe even longer, before the 
first accident. 

The Deputy Commissioner: What first accident are 

you referring to? 
35 The Witness: 1958. 
The Deputy Commissioner: All right. 


By Mr. Magee: 


Q. I understood that you had been informed that a 
possible operation is to be performed on this gentleman’s 
right hip. Has that operation been caused in any way 
by any of the traumatic episodes which exist in the history 
of the patient? A. No. 

Q. Would that operation have had to have occurred re- 
gardless of the fact the gentleman had several falls in the 
past several years, doctor? A. Yes. And I think the falls 
that he had are a result of the degenerative changes in the 
hip. It was from having this disease, whether they are 
working for a milk company or whether they are a house- 
wife or working at a desk job, will have repeated episodes 
of the leg giving out or giving way where they will fall. 
They may injure other parts of their body. By and large 
if the fall is severe enough and they actually fracture the 
hip, they don’t materially change the disease or the pro- 
gress of the disease. 

Q. Doctor, was there any causal connection in your 
opinion between this man’s employment as a delivery man 

on the milk truck and the condition you found in his 
36 hip when you examined him in September 1962? 
A. No. 


* * ° e * * * * ° 
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Cross-Examination 
By Mr. Mazzuchi: 


Q. Dr. Eisenberg, you have stated that your office has 
records concerning an injury sustained by this man in 
December 1956. A. That is what the patient told me. 


* * * * * * * * * 
38 By Mr. Romero: 


Q. I understand that your office did not take the X-rays 
on February of 1958 but it was Grover, Christie and 
Merritt? A. They took both the 1958 and 1962 I believe. 

Q. Now, doctor, did Grover, Christie and Merritt make 
a written opinion of the 1958 X-rays? A. Well, to the 
best of my knowledge, the report on all X-rays they take, 
but we interpret the X-rays ourselves. I mean they will 
send us written reports but we get the X-rays and we re- 
view them ourselves. Sometimes we are in agreement; 
sometimes we are not. 


Q. Well, is the report of 1958 of Grover and Christie 
different from your opinion? A. I don’t believe it is. I 
think the original report, as I remember it, did not mention 
the hip changes but I believe subsequently we went back 
and talked to them and they did add the hip adbnormalities 
to it. I am not— 


* * * * * * s * * s 


39 Q. As I understand, originally those findings did 
not indicate any changes on the right hip bone? <A. 
This I believe is so. This is not a—shall we say not in 
sequent occurrence. Sequently as far as the reports 
40 like that, on many occasions the radiologist over 
there asks me to see from X-rays with them and 
we consult. 
Q. On this occasion? A. On this occasion I believe the 
original ones failed to recognize the changes in the hip 
bone. 
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This was as we say the relatively early changes of malo- 
cosis senilis. 

When we say relatively early, relatively early is one, 
two or three years. Because this is a condition that is 
still going on as far as this patient is concerned. It will 
continue if he is not treated to the point where the whole 
hip joint itself will collapse, due to changes on the socket 
side so that it may over a period of twenty years. 

Q. Now, Dr. Hisenberg, I believe that you have diag- 
nosed his condition as osteoarthritis. Is that what you— 
A. Well, no. This is a— 

Q. What? A. Let us start with, number one, ‘‘arthritis’’ 
the word ‘‘arthritis’?’ means an inflamation of a joint. 
‘osteo’? would mean bone involvement with the inflama- 
tion of a joint. 

Now, this would take in a multitude of various condi- 
tions. It would be technically, strictly speaking, an iso- 
lated case of osteoarthritis. But when you talk of osteo- 

arthritis, if you talk of it as not as a joint but affect- 
41 ing the whole individual, in this instance we have 

a disease entity that only affects one joint; the rest 
of the joints are not affected with osteoarthritis. So rather 
than to cast the connotation that he is diseased all over, we 
give it a specific name which means malacosis senilis, 
which translated into English is ‘‘bad hip old.’”’ It is a 
bad hip similar to that seen in the old person, but it is 
usually seen starting in the very young age group. 

This is an isolated osteoarthritis as to one joint. The 
rest of the joints are not affected. 

Q. Now can that be caused by a blow or by trauma, that 
condition? A. It is possible to cause it, yes. It is improb- 
able for it to develop. If the trauma is sufficiently strong 
and applied so that you could disturb all the blood vessels 
to the hip joint without breaking the hip joint, yes, it is 
possible. This is practically impossible to do. You could 
do it in the laboratory, yes. 
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Q. Well, can a previously diseased hip joint, let’s call it, 
to use just one word for your diagnosis, can a blow in this 
area, in the right leg, aggravate or accelerate a previously 
diseased condition? .A. It couldn’t aggravate it for this 
reason, that we know this is going on to a very bad con- 

clusion. There is nothing that is going to stop this 
42 but surgery where you get rid of the disease. 

Now accelerate, perhaps it would accelerate it if 
the injury resulted in a fracture of the femoral head or 
the femoral neck. However, if the femoral shaft of the 
tibia was broken, this would not affect the disease in the 
hip joint. It would continue to progress the same way 
as it would have without the fracture of the shaft of the 
femoral or the tibia. 

The only way you would change it is if the fracture itself 
occurred within the hip joint. 


* e s td * * * * 
45 By Mr. Romero: 


Q. Now, can you tell us, Doctor, what are the causes for 
the condition you have mentioned that the claimant has? 
What is the origin of that disease? A. The loss of circula- 
tion to the head of the bone. 

Now this is due to a blocking of the blood vessel, the 
same way as in a coronary occlusion the blood vessel to 
the heart block and the heart no longer functions. In this 
instance it is the blood vessels to the femoral head that be- 
came blocked; the femoral head dies. It is a death of 
tissues in that the individual in toto does not die. 

Q. Is that an inheritable condition? A. No. 

Q. Is that from the medical point of view a condition 
that can be triggered by a trauma? A. It is possible but 
not probable. 

Q. Is it a condition that a trauma can aggravate? A. 
Only as I explained before, that if the condition is present 
and you get a fracture into the hip joint, yes, you will 


hasten the progression of the disease. Although 
46 there is the possibility that a fracture might also 

cure the disease by bringing in new circulation, but 
only in those instances. Otherwise it just continues its 
normal progression. 

The Deputy Commissioner: Dr. Eisenberg, when you 
saw Mr. Mock in September of 1962, did he have a pre- 
existing condition of his right hip? 

The Witness: Yes. 

The Deputy Commissioner: What was it? 

The Witness: That was malacosis senilis. 

The Deputy Commissioner: You obtained the history 
of Mr. Mock sometime in 1958 falling down some steps 
carrying two cans of milk. Is that correct? 

The Witness: That is correct. 

The Deputy Commissioner: I may advise you that Mr. 
Mock has testified that these two cans of milk weighed 
approximately 70 pounds each. 

The Witness: That is correct. 

The Deputy Commissioner: And, Doctor, let me have 
your professional opinion as to whether or not the fall 
sustained by Mr. Mock on September 29, 1958, in any way 
contributed to his present need for medical treatment? 

The Witness: It did not contribute to his present— 

The Deputy Commissioner: It did not? 

The Witness: That is correct. 
47 The Deputy Commissioner: All right, proceed. 


By Mr. Romero: 


Q. Did the claimant give you a history of complaints of 
the right hip prior to December of 1957% Complaints to 
his hip. A. No, he did not. 

Q. How old did the claimant tell you he is now? A. 31. 

Q. In September 1958? A. In 1958 he was 27. 

Q. 272 <A. Yes, sir. 

Q. I believe you mentioned, Doctor, that a fracture could 
either aggravate or correct this condition? A. Yes, sir. 
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Q. And I believe you stated that this is mainly a loss of 
circulation problem— A. Yes. 

Q. —which causes this. Now is it possible to have a 
restoration of the loss of circulation and the situation is 
corrected by itself? A. Well, as we talked about before, a 
fracture may in the fracture healing process bring in a 
circulation that might restore the circulation to the femoral 

head. Otherwise this does not occur in the adult. 
48 In the child there is a similar condition to this 

where by taking the individual off weight bearing 
in some instances it is possible to restore the circulation. 
However, the chances of success depend upon the age of 
the child. If you happen to get it in these very early age 
groups, it is possible to correct it without deformity. As 
the youngster gets a little bit older, the chances of im- 
provement diminish. And as one sees it in the adult, the 
chance of getting the circulation to grow back is practically 
impossible. 

Q. Well, are there physical exercises that would tend 
to promote or bring about better cireulation? A. None 
whatsoever. 

Q. The loss of circulation, is that to the bone itself? A. 
That is right. Within the bone. 

Q. Within the bone. Why would a fracture of the bone 
increase the blood circulation and not exercises involving 
the joint? A. Well, the very mechanism of fracture heal- 
ing where one breaks a bone, one gets a fracture impotoma, 
one gets blood vessels growing into this early callous that 
is formed. And if it happens to be at the—well, at the 
base of the neck where the circulation is a little bit better 
than up near the femoral head, the new growth of blood 
vessels in there to heal this fracture may be of sufficient 

number and sufficient caliber that they may progress 

49 through the neck and revascularize the head. 
This is theoretically a possibility. Personally I 
have never seen this occur. But we were talking theoreti- 
cally when you say does a fracture or does an injury aggra- 


79 


vate it, it is a posibility but not a probability. The same 
thing with a fracture healing; it is a possibility but it is not 
probable. 

The Deputy Commissioner: Is it your testimony that a 
trauma to the right hip would hasten the progression of 
this pre-existing condition? 

The Witness: It is possible if it resulted in a fracture 
in the area. But a blow such as a fall or a bump or some- 
thing like that without damaging the bone itself would not 
hasten because the circulation to the femoral head is gone 
before we have the injury. You add the injury to it and 
there is nothing that it can damage because the bone is 
dead already and it is just progressing as far as degenera- 
tion is concerned. 

The Deputy Commissioner: Can arthritis be aggravated 
by trauma? 

The Witness: Not unless the trauma actually involved 
the joint itself, either fractured into the joint or fracture 
of the arthritic spine. 

The Deputy Commissioner: Well if you had marked 
osteoarthritis of the right hip, assume, Doctor, that my 

record will contain that sometime prior to your 
50 examination of Mr. Mock that he had marked 

osteoarthritis of the right hip and the external rota- 
tion of the right hip was painful and limited. What would 
your opinion be now as to whether or not the fall sustained 
in 1958 when he fell down the steps hastened, aggravated, 
or contributed his pre-existing condition to the point where 
he now needs this treatment? 

The Witness: I would say that it did not. 

The Deputy Commissioner: Why? 

The Witness: Because the trauma that he had may have 
strained the muscles, may have bruised the muscles, per- 
haps given him a soft tissue hematoma, any number of 
soft tissue injuries that did not break the bone. The 
osteoarthritic process was there, it was continuing. The 
injury to the surrounding soft tissue would not affect any 
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production as far as new osteoarthritie spurs, enlarge- 
ment of old ones, narrowing of the joint. These are all 
involved with circulation within the bone and this would 
be true whether it is isolated osteoarthritis like in this 
instance or whether it was in an elderly person who has 
generalized osteoarthritis. Unless the joint or the spurs 
per se are damaged in the injury, the injury itself would 
not cause an accelerated progression of the disease. 

The Deputy Commissioner: Dr. Eisenberg, as a 
specialist in orthopedic surgery, can you tell me how long 

this pre-existing condition was dormant before you 
51 saw him in 1962? 

The Witness: From the X-ray changes, I would 
say that this had been going on from about somewhere—as 
far as minimum is concerned, somewhere between a year 
or two, and most probably closer to two. 

The Deputy Commissioner: From the time you saw 
him or prior— 

The Witness: Oh, no, prior to 1958. 

The Deputy Commissioner: Prior to 1958. Would you 
say as a specialist in orthopedic surgery it would be com- 
monly known as a dormant condition? 

The Witness: Actually, this was not a dormant con- 
dition but until one begins— 

The Deputy Commissioner: Was it quiescent? 

The Witness: As far as symptoms were concerned, the 
patient did not realize it yet. However, if he had no 
trauma at all, he would have gradually began to develop 
symtoms the same as he has with trauma. 

The Deputy Commissioner: Was there a quiescent 
condition? 

The Witness: From a symptomatic point of view, yes. 

The Deputy Commissioner: He was able to continue 
his work? 

The Witness: Yes. 

52 The Deputy Commissioner: What is your opinion 
as to whether or not this injury on September 29, 


81 


1958, or this alleged injury of February 4, 1961, lighted up 
this condition to the point where he now requires treat- 
ment? 

The Witness: No. From the study of his X-rays and 
from the examination, the trauma did not light up the 
condition. It was progressing. It did not make it progress 
faster. 

He had the various injuries. He did get over the acute 
affects of the injury. And as of September 1962, his 
condition was identical to that which one would expect to 
find in an individual who had no trauma between 1958 
and 1962. 

The Deputy Commissioner: Doctor, I believe you testi- 
fied earlier in answer to either Mr. Magee’s or Mr. 
Romero’s or Mr. Mazzuchi’s questions, that it was your 
opinion that this man was troubled with this preexisting 
condition—and correct me if I am wrong—that that may 
have had something to do with his fall; is that right? 

The Witness: The degenerative change, yes. 


The Deputy Commissioner: That may have had some- 
thing to do with his fall? 

The Witness: With his fall, yes, sir. 

The Deputy Commissioner: All right. 


53 By Mr. Romero: 


Q. When did you first find out, Doctor, that there was a 
diseased condition of his bone? A. Officially in 1962, un- 
officially in 1958. 

Q. What do you mean by “‘officially’’ or ‘¢ynofficially’’? 
A. As I explained to you a few moments ago, I had the 
opportunity of seeing these X-rays in 1958, both with Dr. 
Kenmore and with a man associated with Grover, Christie 
and Merritt at that time at Emergency Hospital. However, 
officially I did not see this patient or the reports until 
the examination in 1962. 

Q. You didn’t make any notification of this change? 
A. No, No, no. I was just looking at them shall we say 
from my own interest. 
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The Deputy Commissioner: The first K-ray made by 
Dr. Kenmore on February 5, 1958, was negative; wasn’t it? 

The Witness: As far as this report was concerned. 
And I believe as far as the written report from Grover, 
Christie and Merritt. But then I believe subsequently they 
did recognize the abnormality in there and did add it to 
their report. 


By Mr. Romero: 


Q. Well you say do you have that— A. I don’t have 
either one of the reports but Grover— 
The Deputy Commissioner: You objected to Mr. 
54 Magee’s query of Grover, Christie and Merritt’s 
X-rays and I sustained your objection. Do you want 
to waive that objection? 
Mr. Romero: No, I had better leave that as it is. I have 
no further questions. 


Redirect Examination 
By Mr. Magee: 


° * * * * * * * ° * 


Q. I show you X-rays dated in 1958, Doctor. I ask you 
to examine them and ask you if you recognize these as 
the X-rays you have been referring to taken of Mr. Mock 
in February of 1958. (handing X-rays to witness) 


°* * * * * * * * e * 


56 Q. Will you please take the X-rays that show the 
condition in the hip, Doctor, to the light, place them 
on it, and point out to the hearing officer, sir, this condition 
which you say is shown on the X-rays taken as early as 
February 5, 1958. 
The Deputy Commissioner: Give the serial number 
and the date the X-ray was taken, Doctor. 
The Witness: The X-ray is February 5, 1958, and bears 
number 09851. (Indicating X-ray) Now actually we have 
the hip—say this is the left hip and this is the right hip, 
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now if one looks half-way at the left hip, one sees the 
normal bone, a trabeculation, the so-called stress lines, 
nothing within the bone itself. But if one looks over here 
at the right hip, one sees right in the center, right through 
here, a mottled area that looks somewhat furry, with a 
little area of decalcification down here and this includes the 
whole head. And if you look at it very carefully, there are 
what will later on become cysts, right underneath the 
collagenous part of the head. 

One must remember that the hip we see in the X-ray is 
only bone. The cartilage part all along this wall is not 
seen so this represents the subcartilage, under-cartilage 

part. 
57 So right under here, right through here, one sees 
just very early changes that later on we know we go 
on to the so-called cysts of fibrous tissue, which is part of 
the pathology of the disease. 

There is a difference between these two hips. It is a 

change that if you were throwing up X-rays very fast and 


looking at them routinely, one would be very apt to miss. 
By Mr. Magee: 


Q. No, Doctor, this condition which you have described 
as shown on the X-ray now on the light is a condition which 
you say occurred at least two years before in your opinion 
to reach its stage shown in the X-ray, is that correct? 
A. Yes. : 

Q. Now assuming that there had been a fall in December 
of 1957, about the 17th, involving the hip, is there any 
evidence there of any traumatic injury to that hip or any 
lighting up of this condition in the hip joint? A. No. 
According to our history this was before we originally 
saw him, the fall. 

Q. Is there any difference in the condition you originally 
saw in that hip and the X-ray of December 19572 A. No, 
these changes were before December. 
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Q. Was there any lighting up of that condition by the 
fall in 19572 A. No. 
58 Q. Was there any acceleration of the lighting up 
of the disease which occurred in December 1957? 
A. No. 

Q. Would the fall in 1957 be related to any present 
medical needs of the patient? A. I don’t believe so. The 
only role it may have played, it may have been the first 
time that the patient actually began to get symptoms in 
the hip and that may have been why he fell. It may not 
have been due to anything else but the fact that he had 
developed sudden pain. 

Q. Would you say that employment had any causal 
relationship to the condition which is shown in the hip of 
this gentleman? A. No, his occupational duties won’t 
affect it. 


. * * * * * * * * * 


61 The Deputy Commissioner: Doctor Hisenberg, is 
September 1962 the only time you saw Mr. Mock? 
The Witness: That is true. 
The Deputy Commissioner: Did you ever treat this 
man? 
The Witness: No, sir. 
The Deputy Commissioner: All right. 


By Mr. Romero: 


Q. Then you would not be familiar as to the cause why 

this claimant was disabled from work for four weeks and 

three days in September 1958? You are not familar 

62 with why he was not working? A. No, I mean I 

heard it mentioned here he did have an accident. I 

think the Commissioner had inquired about that. But I 

believe this was the first time that I had learned about the 

accident. I had inquired carefully about injuries and 

things like that. I think the patient’s memory is somewhat 
short so that—he probably forgot to mention it. 
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Q. So your opinion as to the matter was formed result- 
ing from your examination and study of the file in the fall 
of 1962? A. Yes. 


* * * * * * * 


Fourtuer Repmecr Examination 
By Mr. Magee: 


Q. If this theory of aggravation was plausible, would 
the accident of February 1961 be in the same category of 
aggravation? A. I would be—actually any accident any- 
where along the line would be in the same category if 
aggravation can change the condition anyway. It wouldn’t 
make any difference when it was. 

Q. At the time the February 4, 1961, accident had 

occurred, the disease would have progressed and the 
63 hip would have deteriorated more? A. Yes, it is a 

continuing process. If he had an accident now, it 
would be in a hip more diseased then in 1961. 

Q. Assuming there was an accident, assuming the hip 
was in that condition, assuming a physician might take the 
position there was a causal connection, would the accident 
of February 4, 1961, be more apt to have caused the 
present condition then the one of years’ standing. 

Mr. Mazzuchi: I object to the question. I believe it is 
highly speculative, based upon assumptions, evidence which 
is absolutely not in the record at this time. 

The Deputy Commissioner: The objection is overruled, 
and every question propounded to the Doctor will have to 
be substantiated by evidence in this hearing because we are 
taking the Doctor out of turn. 

Q. Can you answer that? 

The Witness: I would say any accident would play 
as much role in aggravation as any other one and if 
you should subscribe to the view that aggravation does 
play a role in this, I guess the last accident when the 
hip is, shall we say, the most—the farthest progressed 
would play the most important part in the ultimate treat- 
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ment. If, for argument sake, say he had an accident 
64 today and you operated on him next week, in all prob- 

ability if you subscribe to the idea of aggravation it 
would be today’s accident that caused him to be operated 
on next week. 


By Mr. Magee: 


Q. And not ones that occurred years ago? <A. It would 
be, shall we say, if one believed in it. 

Q. If that reasoning was accepted, that would be the 
cause of medical need rather than all accidents from which 
the patient had recovered? A. The only reason I say 
that, if you are going to reason that accidents will in- 
fluence this—the same type of logic would quickly take the 
last accident as the stimulating cause of the final treatment. 


e * * * * ° * * * * 


65 The Deputy Commissioner: Doctor Eisenberg, 
let’s assume since you are here as a specialist in 
orthopedic surgery and you are not the treating doctor, 
you saw Mr. Mock once, lest’s assume, Doctor, that this 
hearing will develop evidence that this man did have 
traumatic arthritis of the right hip; let’s assume further, 
Doctor, that this traumatic arthritis of the right hip was 
due to trauma. As a specialist in orthopedic surgery, 
is it a probable deduction that the condition you found in 
September 1962 was a result of this trauma of September 
29, 1958, when the claimant fell down some steps, landed 
on his right side with two cans of milk weighing 140 
pounds; is it a probable deduction? 
The Witness: Well, if I understand your question cor- 
rectly, the patient had traumatic arthritis— 
66 The Deputy Commissioner: Assume that this 
record will show that. 
The Witness: Assuming he had traumatic arthritis— 
The Deputy Commissioner: Of the right hip. 
The Witness: —of the right hip, he has another trauma 
in September? 
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The Deputy Commissioner: No, let’s assume the trauma 
occurred in September 1958. Assume two years prior to 
the date you saw Mr. Mock, medical testimony will show 
that he had traumatic arthritis of the right hip due to the 
fall of September 29, 1958. What is your opinion as to 
whether or not the diagnosis that you made of the need for 
medica] treatment was a probable consequence of the in- 
jury of September 29, 1958, assuming my record has that 
evidence? 

The Witness: Yes. 

The Deputy Commissioner: Every question I give you 
is also subject to substantiation in the record. 

The Witness: The September 1958 accident, it would be 
my opinion, would not influence the progression of the 
traumatic arthritis that he apparently developed sub- 
sequent to whatever trauma was in 1956. 

The Deputy Commissioner: Then is it your testimony 
that the condition you found in September 1962 was not the 
probable consequence of the injury of September 29, 1958? 

The Witness: That is correct. 

* a * * * * 


67 Dr. Hugo Victor Rizzoli 


was called as a witness by and on behalf of the Insurance 
Carrier and, having been first duly sworn by the Deputy 
Commissioner, was examined by counsel and testified as 
follows: 
* * Ld * 

Mr. Romero: No, sir. 

The Deputy Commissioner: Let the record show that 
Dr. Rizzoli has appeared before me in many formal hear- 
ings and is known to me as a specialist in neurosurgery. 


* * * * ~~ * * ° * 
Direct Examination 
By Mr. Magee: 


Q. Dr. Rizzoli, did you have occasion to make an ex- 
amination of the claimant herein, Roy J. Mock? A. Yes. 
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Q. Would you please tell us when you made your ex- 
amination? A. 20 September 1960. 

Q. And at the time you made your examination, Doctor, 
what history did you obtain from this patient? A. He 
complained of pain in the right side of his back radiating 
into the right groin and right leg. He indicated that he 
had an injury two years before when he fell out of a truck. 
At that time he apparently had had X-rays of his leg and 
arm and had been returned to work. 

He stated that about a year later, he stumbled on a curb 
with two cans of milk, experienced pain in the right hip 
with radiation into the right leg. He was hospitalized in 
traction at the National Orthopedic Hospital and his 
symptoms improved. He returned to work but continued 
to have discomfort in the gluteal region and right side of 
the low back with radiation into the right leg. He indicated 
that when he got up in the mornings, his leg, right leg and 

right hip were stiff. He indicated that certain move- 
69 ments of his back and hip tend to aggravate the pain. 

X-rays taken by Dr. Newman in August of 1960 were 
reported as showing no pathology in the spine but there 
was marked osteoarthritis of the right hip. 

I found him to be a well developed 30-year-old driver- 
salesman for Thompson’s Dairy. He did not appear to be 
in any acute distress. There was some tenderness over 
the right sacroiliac joint and there was slight straightening 
of the normal lumbar curve. There was no significant 
spasm but there was moderate limitation of motion on 
forward and backward bending. 

The straight leg raising test was slightly positive on the 
right. External rotation of the hip was limited and pain- 
ful. There were no reflex abnormalities but there was 
some hypoesthesia in the S-1 root distribution. 

Mr. Mazzuchi: Which hip, Doctor? 

The Witness: That was on the right, external rotation of 
the thigh and hip limited on the right. 
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It was my impression his symptoms were related to the 
right hip and not to his lumbar spine. 

I indicated that I strongly doubted that he had any disc 
involvement. I indicated that I thought his hip condition 
could be the result of trauma but felt this was in the realm 
of orthopedic surgery rather than neurosurgery. I fur- 

ther indicated that if the orthopedic surgeon who 
70 treated his hip wanted to be absolutely certain there 

was no dise involvement, then I would suggest a 
myelogram, but not otherwise. 


By Mr. Magee: 


Q. Doctor, there came a time when you saw the patient 
a second time, did you not, in February of 1961? A. 
There did. 

Q. And what was the date of this second examination? 
A. The night of 9 February 1961. 

Q. Now would you please give us the history you obtained 
from the patient on the second examination? A. The 
patient indicated to me at this time that he had not seen 
Dr. Ormandy, who had referred the patient to me, again. 
But he was receiving physiotherapy treatments from Dr. 
Galkin. He indicated treatments gave him some relief. He 
indicated that he had been working constantly since the 4th 
of February— 

Q. *‘Until,”’ isn’t it? Isn’t the word ‘‘until’’?? A. Iam 
sorry, constantly until the 4th of February, when he slipped 
off a trailer truck— 

The Deputy Commissioner: 1961? 

The Witness: 1961—when he slipped off a trailer truck 
sustained an injury in the right anterior groin as well as 
an injury to his left chest. He indicated that Dr. Galkin 

felt he had a fracture of one of his ribs. 
Apparently recent X-rays taken by Doctors Belair 
and Prominski in Falls Church were reported as 
showing marked narrowing in the region of the right hip 
joint with degenerative changes evident in the head of the 
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right femur, and the X-ray men had indicated that the 
degenerative changes may be due to old trauma. Their 
impression was definite evidence of boney abnormality— 
their impression was that definite evidence of boney 
abnormality could not be demonstrated in the lumbosacral 
spine, but that there were degenerative changes noted in 
the region of the right hip with sclerosis and irregularity 
of the femoral head. ‘They further indicated that these 
changes could be post-traumatic. 

Q. Doctor, you, yourself, as a neurological surgeon did 
not make any determination in your mind as to whether 
the conditions in the hip were caused by trauma, did you, 
sir? A. I did not. 

Q. This man basically came to you because of a possible 
disc involvement, did he not, originally? A. That is 
correct. 

Q. As I understand it from your two examinations of 
this gentleman and on both occasions of which he was X- 
rayed, there was no evidence of any dise involvement that 

you could find; is that correct? A. That is correct. 
72 Q. And insofar as your examination was con- 

cerned, you found no evidence of any changes in the 
spine due to trauma; is that correct, Doctor? A. That is 
correct. 

Q. And notwithstanding that he had had a fall on 
February 4, 1961, and an earlier fall some years before, you 
could find no evidence of trauma in your examination of 
the spine; is that correct? A. That is correct. 

Q. Did you find any evidence of any changes in the spine 
that would be caused by this person’s employment or by 
trauma in any event, Doctor? <A. No, sir. 

The Deputy Commissioner: Did you make any diag- 
nosis following your initial examination of Mr. Mock in 
1960? 

The Witness: It was my impression at that time that 
his symptoms were related to a condition of the right 
hip which should be further evaluated by an orthopedic 
surgeon. 
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The Deputy Commissioner: What condition was that? 

The Witness: I thought this was a pathological process, 

possibly a result of trauma. By that I felt this was out of 

my domain. All I could say was that there was a condition, 

arthritis or some other degenerative disease of the right 
hip which I was unable to diagnose. 

73 The Deputy Commissioner: What condition did 
you find in 1961? What diagnosis? 

The Witness: Well, at this time, my opinion of the right 
hip remained the same. I had reviewed his X-rays with 
Dr. Ormandy and some of the X-ray people over at the 
Hospital Center and felt that there was some aseptic 
necrosis present and this being entirely out of my domain, 
T have no opinion as to whether this was the result of in- 
jury or not. 

The Deputy Commissioner. Aseptic Necrosis at the head 
of the right femur? 

The Witness: That is correct. 

The Deputy Commissioner: Did you find any condition 
of the hip, any trauma? 

The Witness: Well, the head of the femur is part of the 
hip joint and there certainly are more degenerative changes 
in this area. But I didn’t feel that I was able to express 
any expert opinion regarding this hip joint since I felt 
this was purely an orthopedic problem. 

The Deputy Commissioner: Did Mr. Mock have any 
condition which you found was related either to the injury 
of September 28, 1958, or the alleged injury of February 
4, 1961? In your field as a neurosurgeon. 

The Witness: None persisting as of the 9th of February 
1961. 


The Deputy Commissioner: Then is it your testi- 
74 mony that you found no disability as far as your 
field was concerned? 
The Witness: That is correct. 


* s * * * 
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By Mr. Magee: 


Q. Doctor, I think when the gentleman came in for his 
examination on February 9, 1961, he gave you information 
to the effect that he had a contusion of the hip on the right 
and also had injured his left chest in this fall of February 
4, 1961? A. That is correct. 

The Deputy Commissioner: Did your examination find 
a contusion of the hip and injury to the chest? 

The Witness: Yes. There were definite ecchymoses 
over the right-upper thigh and groin area and there was 
tenderness over the anterior rib cage on the right side. 

The Deputy Commissioner: What was your opinion as 
to whether or not those conditions were a result of either 
the 1958 injury or alleged injury of February 4, 1961? 

The Witness: It was definitely my opinion that the 
tenderness over the left anterior rib cage and the 
eechymoses over the right hip and groin were the result of 
the injury of the 4th of February 1961. 

The Deputy Commissioner: Did he have any 
75 disability as a result of those injuries when you 
saw him? 

The Witness: This was five days or so after the injury 
and in my opinion he had some disability as a result of 
these injuries. 

The Deputy Commissioner: Did he need any further 
treatment for the conditions you just found? 

The Witness: Why, he certainly needed some rest and 
probably some heat. 

The Deputy Commissioner: Was that the last time you 
saw Mr. Mock? 

The Witness: Yes, that is correct. 

The Deputy Commissioner: All right, Mr. Magee. 


By Mr. Megee: 


Q. Doctor, I think you also concluded from your ex- 
amination in your field that there was no evidence of 
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nerve injury at all. Isn’t that correct? A. That is 
correct. 

Q. And therefore insofar as your field was concerned, 
there was no disability involved in this patient resulting 
from any other trauma that he had given in the history, is 
that correct? A. That is correct. 


. * * a 
Cross-Examination 
By Mr. Mazzuchi: 


Q. Doctor, did you know or did the patient inform you 
that as a matter of fact as a result of this alleged incident 
of Februray 4, 1961, he lost no time from work? A. I was 
under the impression that he had not worked since the 
4th of February when I saw him on the 6th. 

Q. Doctor, if we told you as a matter of fact he did con- 
tinue to work and lost no time from work, would this 
modify your views at all concerning disability? <A. It 
would indicate that the pain was not so severe that he 
could not work. But I feel that he had some pain at the 
time and that he had contusion in these area that I stated. 

Q. Where was the pain greater, in his chest wall, doctor? 
Or do you know? A. Well the tenderness primarily was 
over the chest wall. There were ecchymoses which was 
evidence of subcutaneous bleeding over the— 

Q. Area of the groin? A. —groin and upper thigh on 

the right side. 
Q. Doctor, you felt that there would be no per- 
manent disability as a result of this incident, isn’t 
that correct? You so expressed in that report. A. Well 
I certainly felt that there would be no permanent disability 
as far as any neurological condition was concerned. 

Q. So you felt his entire neurological findings were nega- 
tive, as I understood; isn’t that correct? A. That is 
correct. 

Q. Were you expressing an opinion concerning his alleged 
injuries or neurological findings when you said that ‘‘I feel 
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the injuries resulting from his recent injury on February 
4, 1961, will not result in any permanent disability’’? 
A. Well, I was expressing an opinion that pertained to 
the whole picture. On the other hand I don’t pretend to 
be an expert in hips pathology and I will bow to any 
orthpedic surgeon who says I am wrong on that. But at 
this time I did not feel he would have any permanent 
disability as a result of his injury of the 4th of February 
1961. 

Q. As a matter of fact, Doctor, his condition when you 
saw him on February 9, 1961, was not much different than 
when you saw him on September 20, 1960; was it? A. No. 
As a matter of fact at this time he had some bruising or 

ecchymoses and tenderness over the anterior chest 
78 but other than that it was no different. As a matter 

of fact his back movements were much better this 
time than they were the first time I saw him. 

Q. You were primarily concerned, as was he, with his 
rib cage on the occasion of his visit to you on February 
1961? As you indicated in your last sentence that you 
advised him to have the rib cage X-rayed on the left side. 
A. Well I was primarily concerned with his back because 
he had been sent to me originally to evaluate his back and 
based on the X-ray findings, apparently Dr. Galkin sug- 
gested that I re-evaluate him to be certain there was no 
nerve root injury. 

Q. And you did? A. And I did. And I wasn’t par- 
ticularly concerned with his chest except that it seemed to 
be tender and he had no X-rays of it and there was some 
talk about a rib fracture and I thought it should be estab- 
lished as to whether or not he did have a rib fracture. 

* * * * * * * * * 
80 By Mr. Romero: 
Q. That is about the same type of complaint you would 


receive from a man suffering from a disc condition? 
A. That is right. 
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Q. Could you state now as a result of your examination 
that this claimant for the previous two years when you 
saw him since 1958 had not a dise condition but actually 
a condition to his hip? A. Well I can only state as to 
what my opinion is as of the time I examine a patient. 

Q. Did you obtain any history from this man of dis- 
ability from work following the accident of September 29, 
1958? A. IfI did, I don’t remember now because I didn’t 
record it. 

Q. Is it your opinion now this claimant does not need 
any medical attention from the neurological point of view? 
A. As of my examination of the 9th of February 1961, it 
was my opinion on that date. Ihaven’t seen the man for— 

Q. He does not need any medical attention from the 
neurological point of view? A. That is correct. 

Q. Now let me ask you this, doctor, I may have heard 

your medical studies before, but I don’t remember. 
81 Can you tell us this: Did you in your course of 

obtaining a medical degree specialize in or do any 
surgery on bones? A. You mean did I do any orthopedic 
surgery? 

Q. Yes. A. Yes, sir. 

No, during the course of my training in surgery, I have 
had some training in orthopedics but not sufficiently to 
qualify as an orthpedic specialist. I do a lot of work on 
hones when I operate on the head and spine, but not in 
the hip. I don’t operate in the hip. 

Q. Well are you familiar with a condition known as 
osteoarthritis? A. I am somewhat familiar with this con- 
dition. 

Q. Do you know whether that condition can be traumatic 
in origin? A. In my opinion it can be. 

Q. I know, Doctor, that I am taxing a little bit maybe 
on your patience, but I am going to ask you this: 

T know that you have great experience on nerve condi- 
ditions, also you may during that course have seen some 


pone conditions. Now is it your opinion, Doctor—I am 
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not just saying for this case, I want to give you a 

hypothetical question—is it medically possible that an in- 
jury to a bone will cause or aggravate a previously 

82 _ existing condition known as osteoarthrits? A. In 
my opinion it can. 

Q. Okay. If a person, a patient having such a condition 
of the bone and followed by an accident, an injury to the 
right hip, is it your opinion that that accident could have 
aggravated a previously diseased condition? A. I think 
it is certainly possible. 

The Deputy Commissioner: Why don’t you ask him 
if it did in this ease? 


By Mr. Romero: 


Q. There is testimony to the effect, Doctor, that this 
claimant may have had in February of 1958 an early con- 
dition of osteoarthritis but such condition was not a dis- 
abling condition; and on September 29, 1958, while this 
claimant was carrying two cans of milk, each can weighing 
approximately 70 pounds, fell down a flight of four steps. 
Is it your opinion that such an accident as I describe to 
you would have aggravated the early condition of 
osteosclerosis? A. I think we are talking about a specific 
patient and we are talking about the hip joint, which again 
I don’t feel I am an expert on. And I think this involves a 
study of the X-rays before and after this accident. I don’t 
think that in this case I am able to express an opinion as 
to whether it did in this particular case and on the hip 
joint. 

I am mostly concerned with osteoarthritis in the spine, 

in the vicinity of discs, and I am not—I have not 
83 __ been particularly interested or experienced, trained 

in the hip joint, so I don’t really know why and I 
don’t know how to assess aseptic necroses. I don’t even 
know what produce aseptic necroses. For this reason in 
this case I didn’t go into that aspect of it because I felt it 
was completely out of my territory. 
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Q. Have you found that condition just mentioned in 
other parts of the body other than the hip? Not in this 
patient but in other patients? A. In osteoarthritis, yes. 
Occasionally we find aseptic necroses in bone flaps that we 
remove from the head and put back and they don’t get 
back their blood supply. We find a degenerative necrotic 
process in joints all over the body with certain neurological 
conditions where the patient has lost the sensation to 
joints, the nerve supply to joints. But this is due to 
some usually systemic neurological disease. But as to 
whether this type of process in his hip joint could be due 
to trauma. I haven’t the faintest idea. 

If you ask me a specific question whether arthritis of a 
hip can be aggravated by an injury to the hip, in my 
opinion it can. 

The Deputy Commissioner: Did you find marked 
osteoarthritis in this man’s right hip when you saw him 

in 1961? 
84 The Witness: We saw degenerative changes— 


The Deputy Commissioner: Of the right hip? 
The Witness: Of the right hip—which, because of the 
aseptic necroses, it seemed to me to be on another basis 
other than trauma. But I really don’t know. 


& * * * * s * * 
Dr. Laszlo Ormandy 


was called as a witness by and on behalf of the Insurance 
Carrier and, having been first duly sworn by the Deputy 
Commissioner, was examined by counsel and testified as 
follows: 


* & * * * * * * ° * 


The Deputy Commissioner: Let the record show 
that Dr. Ormandy, I believe, has appeared before me 
in other formal hearings and is known to me as a specialist 
in neurosurgery. 
The Witness: Orthopedic surgery. 
The Deputy Commissioner: Orthopedic surgery. 
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Direct Examination 
By Mr. Magee: 


Q. Doctor, you made several examinations, did you not 
of the claimant here, Mr. Roy J. Mock? A. Yes, sir, I did. 

Q. Would you please tell us what was the date of your 
first examination? A. On the 4th of February 1960, that 
was my first examination. 


* * * * a * ° * * * 


87 Q. Now, Doctor, you mentioned that X-rays were 
taken early of this patient in February 1960. You 

brought those X-rays with you, did you not? A. Yes, sir. 

Q. Would you come up to the board, please, and 
identify the early X-rays of the patient which were taken 
on February 5, 1960? A. This is 1958. 

Q. Yes, sir, this is what I am referring to, February 5, 
1958. 

Mr. Magee: Have the record show these are the same 
X-rays concerning which Dr. Hisenberg testified. 


* * * . ° * * * * e 


89 The Witness: Now the right hip shows the fol- 

lowing changes: First, there is mottling of the head 
of the right femur. There is also some cystic changes and 
sclerotic changes present. 


By Mr. Magee: 


Q. Doctor, looking at that X-ray, do you have an 
opinion as to how long it would take for that condition 
to form in the patient’s hip in this case? <A. It is not 
possible for me to answer this question. 

Q. Is that something that is gradual or is it something 
that comes about at one particular time? 


90 Q. Is this what we call, Doctor, in medicine 
‘“degenerative change’’? In medicine. A. Yes. 
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Q. By degenerative changes, we mean this process has 
been going on for some time, Doctor? A. Yes. 

Q. Would it have been possible to come about, the 
condition which you see in this X-ray, as a result of a fall 
in December of the preceding year? 

Mr. Romero: I object to this on grounds there is no 
testimony from the Doctor whether there was any previous 
X-rays, previous to 1958, where he could compare the 
condition of that disease. 

Mr. Magee: I think the Doctor is permitted to answer 
that question. 

The Deputy Commissioner: Overruled. You may answer. 

The Witness: If the patient has—I have to answer with 
an explanation: If the patient has not much X-ray changes, 
I think it is at least a probability that such changes kept 
on going for a certain period of time. 


By Mr. Magee: 


Q. And did you have an opinion, for example, as 


91 to whether or not a fall in December of 1957 could 
have caused these degenerative changes? A. There 
is a reasonable probability. 

Q. But did you have an opinion as to whether it did 
cause them? <A. All I can say is it is a reasonable 
probability that there is a connection between the injury 
and the present X-ray findings in February 1958. 

Q. Isn’t it true, sir, where you have degenerative 
changes of this type, they can come from forces other than 
injury, by trauma. A. Yes, sir. 

Q. What other sources can bring about the degenera- 
tive changes which are shown on this hip joint on the X-ray 
of the patient? A. There are other diseases such as 
cyclocell anemia, neuropathic joint disease, and Kaschin’s 
disease, and syringomyelia — s-y-r-i-n-g-o-m-y-e-l-i-a. 

The Deputy Commissioner: Are those some of the things 
that can cause this condition? 

The Witness: Yes. 
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The Deputy Commissioner: Did you find any of those 
conditions when you examined Mr. Mock? 

The Witness: No. 
* * * * * * * * * * 
92 Q. Now, Doctor, have you seen X-rays taken sub- 

sequent to the X-rays which were on the board? 

A. Yes, sir. 

Q. And what other X-rays have you seen? A. I have 
two more X-rays. 


93 The Witness: X-rays were taken of the lumbo- 
sacral spine, which were negative, and also of the 


hips. 

(Indicating X-rays:) This is the right hip from the 
lateral view, and this is the side view, and this is the front 
view. 

The X-ray showed degenerative changes of the right 
hip—this is the right hip. It shows osteophytic changes. 
It is not smooth as you see the other opposite or sound 
hip. There are cystic changes, little holes in the bone 
here, and also sclerosis of the head of the femur. 

Looking at the lateral view or side view of the hip, you 

can see a little boney fragment at this area here. 
94 The Deputy Commissioner: What area? State 
for the record when you say ‘‘this area.’’ 

The Witness: Of the surface of the neck of the femur, 
which appears to be somewhat separated from the sur- 
rounding boney tissue. 

By Mr. Magee: 

Q. Doctor, are these changes which you see and have 
described in the X-rays taken in August of 1960 degenera- 
tive changes? A. Yes, sir. 

The Deputy Commissioner: In other words these 
changes come about through a process of degeneration in 
the bone itself and are not the result of trauma? 

The Witness: Yes, sir. 
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95 The Deputy Commissioner: How many times did 

you see him, Doctor? We will take the time. Tell 
me exactly how many times you saw this man from the 
day you first saw him until today. 

The Witness: Yes. 

Ten times. 

The Deputy Commissioner: From February 4, 1960, a 
when was the last time you saw him? 

The Witness: August 29, 1962. 

The Deputy Commissioner: Are you what we laymen call 
the treatment doctor? 

The Witness: I gave him meticortelone injections into 
the hip joint— 

The Deputy Commissioner: No, are you what we would 
call the treatment doctor? You examined and treated 
this man? 

The Witness: Yes, sir, yes. 


* * ” 
By Mr. Magee: 


Q. Doctor, you started to say you got a history originally 
of some problem involving his back? A. Yes, sir. 

Q. Now, from your examination, did you find, and from 

the examination of the X- ray) any difficulty of a 
96 permanent nature in this man’s back? A. The back 
region, not the— 

Q. What did you find? A. In other words the back and 
the right hip. 

The first examination, which was done in 1960, February 
1960, I stated that I assumed that he has a lower lumbar 
or lumbosacral disk syndrome. Also at that time I recom- 
mended that the patient should be re-examined in six 
months and get an X-ray of the lumbosacral spine. By 
that time I was guided by my examination that this patient 
had a hip injury—a hip disease instead of a low back 
disease. 

Q. So you ruled out ultimately the dise problem as of 
today? A. Yes. 
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Q. In other words the man does not have a disc syndrome 
today? A. Not according to my last examination. 

Q. So he has no disability to his back involving any 
ruptured or injured disc, is that correct, Doctor? A. Yes, 
sir. 
Q. So that he has no disability to the entire spine arising 
from any accident of or from his employment, is that right? 
A. Just in a secondary way. In other words, if a patient 

has a hip disease, he may develop a low back ache 
97  because— 
Q. Yes. A. Because of the disturbed mechanism. 

Q. In other words you now feel these pains of which 
he complained in his back really emanated from his hip 
because the back doesn’t give any indication of any 
abnormal changes or conditions; is that correct? A. As 
I said, I can answer only according to my examination. 

Q. Yes, according to your examination. A. Yes, sir. 

The Deputy Commissioner : What diagnosis did you make 
of this man’s condition when you first saw him? 

The Witness: As I said, I assume that he had a lumbo- 
sacral disc syndrome. 


98 The Deputy Commissioner: No, Doctor,—let’s 
see if we can expedite this. Following your exam- 
inations of this man on ten different occasions,— 

The Witness: Yes. 

The Deputy Commissioner: —did you come up with a 

firm diagnosis? 
99 The Witness: Yes. Yes, sir. 
The Deputy Commissioner: What is that firm 
diagnosis? 

The Witness: The second time I saw the patient on 
August 29, 1960, and at that time the diagnosis said: The 
present examination revealed exterior changes of the right 
hip which are consistent findings with degenerative 
arthritis of the right hip. 
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The Deputy Commissioner: Is that your firm diagnosis? 

The Witness: Yes, sir. 

The Deputy Commissioner: Do you have an opinion as 
to whether or not this diagnosis that you just made was in 
any way related to, aggravated by, precipitated by, or 
contributed to the condition that this man now needs treat- 
ment? 

The Witness: I feel that there is a reasonable probability. 


Q. Doctor, on September 20, 1960, you made a final 
diagnosis in which, as far as you were concerned, you 
ruled out any disc involvement; is that correct? A. Yes, 
sir. 

Q. And your final opinion as of that time was that 
100 his present symptoms are related to his right hip 
and not to his lumbar spine; isn’t that correct? A. 

Yes, sir. 

Q. So that in your opinion this man has no disabilities 
relating to his spine as such, as distinguished— A. Not 
as a ruptured disc. 


* * * * * * * * * 
By Mr. Magee: 


Q. But such damage that has happened in the area of 
the spine, in your opinion, Doctor, has that cleared up 
under treatment? A. I think he still has it. He still has 
a low back ache. 

Q. A low back ache? A. Yes. 

Q. But you said that emanates from the hip. A. Yes. 

Q. Is that right? A. Yes. 

Q. In other words there is no abnormality in the 
101 spine itself, as such? A. Yes. 
Q. Isn’t that correct? A. Yes. 

Q. And such pains as he has in the low spine area 
emanate from the condition in his right hip, is that correct? 
A. Yes, sir. 
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The Deputy Commissioner: And the diagnosis you have 
made of his right hip is osteoarthritis? 

The Witness: Yes. 

The Deputy Commissioner: That is related to the history 
you received from Mr. Mock relating to trauma, September 
29, 1958. A. Yes. 


By Mr. Magee: 


Q. Do you have any history of any further injuries in- 

volving this patient other than September 1958? <A. Yes, 
February 4, 1961. 

102 Q. And what injuries were involved at that time? 
A. He claimed that he slipped and that his right hip 

struck the wall of a hotel. 

Q. Doctor, do you have an opinion as to whether that 
accident, too, could have been a contributing factor to his 
present condition, aggravation of it? A. I felt that any 
major accident would aggravate such condition. 


I would like to explain why if I may very briefly. 
The Deputy Commissioner: Proceed. 


By Mr. Magee: 


Q. Very well. A. The osteoarthritic hip had limited 
motions. The joint is also narrower. The capsule is taut— 
in other words it is shortened. The capsule of the hip 
joint is just like a peel of an orange except the head moved 
within the capsule. 

Now the capsule carries the blood vessel to the hip joint. 
As I said before, the capsule is short. Any jar, any 
sudden motion to this hip joint will produce more 
cireulatory disturbance. So therefore, I feel that any 
major injury would aggravate the pre-existing condition. 

The Deputy Commissioner: As a specialist in orthopedic 
surgery, did the history you obtained from Mr. Mock 

relating to an alleged injury of February 4, 1961, in 
103 your opinion, constitute a major contributing factor? 
Was it a major injury? 
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The Witness: The February 4, 1961, injury? 
The Deputy Commissioner: Yes, sir. 
The Witness: I would call it a major injury. 


Ld . * * * * * * * * 


The Deputy Commissioner: When did you see him 
following the February 4, 1961, injury? 

The Witness: February 4, 1961? I saw him in April 
1961. 

The Deputy Commissioner: When was the last 
104 time you saw him before you saw him in April 1961? 
The Witness: August 29, 1960. 

The Deputy Commissioner: At that time did Mr. Mock 
reach the limit of recovery from the history of an injury 
you obtained from him occurring September 29, 1958? 

The Witness: September 29, 1958. He was progres- 
sively worse. 

The Deputy Commissioner: Sir? 

The Witness: He was progressively worse, his condi- 
tion. 

The Deputy Commissioner: When you saw him in 1960? 

The Witness: Yes. 

The Deputy Commissioner: Proceed, Mr. Magee. 


By Mr. Magee: 


Q. Now, Doctor, you indicated that he was progressively 
worse. Isn’t it true, Doctor, that this degenerative condi- 
tion which you saw in the first X-ray of February 5, 1960, 
would take a natural course and would develop to the stage 
at which you saw it when you saw it in the next X-rays 
in 1960? <A. Yes, sir. 

Q. In the normal course of that type of disease? A. 

Yes, sir. 
105 Q. And isn’t it true that his present condition 
also represents a degenerative change in the hip 
joint still continuing? A. Yes, sir. 

Q. And this is what you mean by “‘it is getting progres- 
sively worse’? A. That is right. 

Q. In other words you have a lack of circulation in this 
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hip joint which still exists today and it is deteriorating? 
A. Yes, sir. 

Q. It is reaching the stage now where you are saying it 
is even getting into fragmentation? A. Yes, sir. 

Q. And this, is it not, Doctor, is the natural course of 
this very type of disease irrespective of its origin? A. 
Yes, sir. 

Q. And isn’t it true that this course would have come 
about irrespective of whether he had falls on two occasions 
in the time which you saw him? A. Yes. Yes, sir. 

Q. In other words this condition would have gone on 
whether he fell or didn’t fall, is that correct? A. Yes. 
Yes, sir. 

Q. And his present need for medical attention 

106 would have come about and would have been present 

even if he had not fallen; he would still need the 
operation? Is that correct? <A. Yes. 

The Deputy Commissioner: Did the injury of September 
29, 1958, accelerate the progression to the point where he 
requires treatment? 

The Witness: There is a possibility. 


By Mr. Magee: 


Q. Would you say the same for the accident of Feb- 
ruary 4, 1961? A. Yes, I consider it a major accident. 

Q. What I am driving at, Doctor, while that is a 
probability, wouldn’t this man need the same medical 
treatment that you propose to give him because of the 
degenerative changes even if he hadn’t been injured? 
A. Yes, sir. 

Q. So the operation which he needs today is brought 
about because of degenerative changes in the hip head 
itself, femur? A. Yes, sir. 

Q. And irrespective of the three falls that he has had, 
he would have had to have this operation? A. Yes. 

Q. The only indication is it may have been a little 
107 sooner, there may be a little acceleration in the 
picture; is that correct? A. That is correct. 
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Q. The man has continued to work and it is your con- 
sidered opinion because of these inherent internal degen- 
erative changes which are now causing this sloughing off 
of the hip joint, he will need this operation? A. Yes, sir. 

Q. And his employment isn’t causing this; it is the 
degenerative changes in the hip, isn’t that correct, Doctor? 
A. The degenerative changes are there but constant 
walking or prolonged standing will aggravate the symp- 
toms. 

Q. Well he would have to walk even when he is not 
working? A. Yes. 

Q. So the whole process of movement is a general con- 
tributing factor. In other words he has to live—he just 
can’t go to bed, unless he has the operation; is that correct? 
A. Yes, sir. 

Q. And these degenerative changes are coming on just 
as they naturally would in any person having this type of 

illness? A. Yes. 
108 Q. And your medical care is required because of 
the degenerative change which had started long 
prior to the accident of September 29, 1958? A. Yes, sir. 

Q. Is that correct? <A. Yes. 

Mr. Magee: No further questions. 

The Deputy Commissioner: Doctor Ormandy, the need 
for the treatment was hastened by the injuries, is that your 
testimony? 

The Witness: Yes. 

The Deputy Commissioner: Probably hastened by the 
injury? 

The Witness: Yes. 

The Deputy Commissioner: Proceed. 

Mr. Magee: May I ask a question before you get to 
Mr. Mazzuchi? 


By Mr. Magee: 


Q. By hastening, Doctor, can you give us any estimate 
of time? For example if he hadn’t had an accident in 
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1958, wouldn’t he need this operation today anyway? A. 

According to the X-ray findings and according to the 

patient’s history and physical examination, I think he 

needs an operation. I don’t think that—I am definite he 
needs an operation. 

109 Q. And irrespective of the accident of February 
1961, irrespective of these, you know this man would 

ultimately have to be operated on? A. Yes, sir. 

Q. And you can’t tell us how much these two incidents 
accelerated the need for the operation? You think it is a 
probability it might have had some acceleration, is that 
correct? A. It is a probability. 

Q. But you can’t give us any estimate as to time? A. 
No, it is very difficult. 

Q. In a case of this sort, would it also be a probability 
that this disease has run a natural course? <A. Yes. 

Q. So that that is just as probable as acceleration? A. 
Yes, sir. 

Q. And the theory of acceleration is just a probability? 
A. Yes, it is a probability. 

Q. And you don’t have any definite opinion that it did 
in fact accelerate this condition, do you, Doctor? It is 
just a probability? A. It is a probability. 

Mr. Magee: That’s all. 

The Deputy Commissioner: All medical science is 
110 a probability, isn’t it, Doctor? 
The Witness: Yes. 
The Deputy Commissioner: All right, Mr. Mazzuchi. 


Cross-Examination 
By Mr. Mazzuchi: 


Q. Dr. Ormandy, did you take the history from this 
man when you first saw him on February 4, 1960? A. Yes, 
sir. 

Q. Did you yourself take it? A. Yes, sir. 


. * * * * * * 
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111 By Mr. Mazzuchi: 


Q. Dr. Ormandy, this record which you have been read- 
ing from gives the facts of injury as you have related them, 
is that correct? A. Yes, sir. 


* * * * * * * * * * 


Q. Now in that report, Doctor, did you express 

an opinion, the report to which you have reference 

before you, as to any causal relationship between this 

man’s condition in his back or hip or both with the injuries 

sustained by him on the 29th of September 1958? 

113 A. No, I did not make any comment. Because at 

that time, as I said, I assumed that the patient had 

a lumbosacral disk and it was just a working diagnosis, 
working impression. 


* * * * * * * * * * 


115 Q. Now, Doctor, did you form any opinion at this 
time as to what this patient’s trouble was? Did you 

form any former diagnosis? A. Yes. My comment says: 
Degenerative arthritis of the right hip according to 

116 the X-ray findings, say physical examination and 
X-ray findings. 

Q. Did you express an opinion in that report of Sep- 
tember 30, 1960, of causal relationship? A. No, sir, I did 
not. 

Q. Doctor, I refer you to the second sentence under 
comments in that report. According to the history of the 
patient— A. Oh, yes. 

Q. —it is a probability that the present traumatic 
arthritis of the right hip is connected with the injury which 
he sustained on September 26, 1958. A. Yes. 

Q. Is that a correct reading of your statement? A. 
Yes, that is correct. 

Q. Now would you like to change your previous answer? 
A. There are too many reports here. It is hard to 
remember every little detail. 
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Tt says the present examination revealed X-ray changes 
of the right hip which are consistent findings with 
degenerative arthritis of the right hip. 

According to the history of the patient, it is a probability 
that the present traumatic arthritis of the right hip is con- 
nected with the injury which he sustained on 9/26/58. 


. * * * * * * * * . 


124 Q. Was his condition significantly different at that 
time than it had been at any time up to that point, 
save for the possible increase of symptomology due to the 
natural progression of the disease? A. According to the 
history, physical examination was progressively worse. 
Q. I see. And this was due to the natural progression 
of the disease, isn’t that correct, sir? A. Yes. According 
to the findings. 


* s . * * s s s * * 


The Deputy Commissioner: Did he tell you he had 
any other accidents outside of the one in 1957 and 


on September 29, 1958? 
The Witness: There was a second injury he said. 
December 1957, then it says second injury, that must 
have been on the 4th of February 1961. 


* * * * * e * * * * 
136 By Mr. Romero: 


Q. Doctor Ormandy, does the claimant need any medical 
attention now? A. Now? 

Q. Yes, sir. A. Yes, sir. 

Q. What do you recommend for him now? A. Either 
orthroplasty or osteotomy or a fusion. 

Q. Can you give us any estimate of how long he will be 
unable to work while this treatment is going on? I mean 
rough estimate. A. About two years, approximately two 
years. If it is an uncomplicated case. 


* * * * * * * * * * 


137 The Deputy Commissioner: All right, proceed. 
By Mr. Romero: 


Q. Assuming that there is no complications out of this 
surgery, Doctor, would this claimant be able to return to 
the type of work he is doing now? A. If the surgery is 
successful, let’s say 100 percent, which is quite rare, then 
he will be able to walk pretty well and he will be able to 
stand prolonged walking, prolonged standing. But it is 
hard to determine whether a patient will be able to resume 
his original work. 

Q. You say he will be unable to work for a period of 
two years? A. Approximately. 

Q. Now I am just going to call your attention to the 
accident, that would be the second accident, Doctor, the one 

of September 29, 1958, which I believe you have 
138 been referring to as September 26. I make reference 

to the description of that accident. That is when he 
was carrying two cans of milk. 


* e * * * ® * * * * 


139 By Mr. Romero: 


Q. The description of the accident of September 29, 
1958, falling down the stairs, would you classify that as a 
major accident? <A. Yes, sir. 

Q. Would you classify that accident as accelerating or 
aggravating the previously diseased condition of this 
claimant? A. I think there is probability it aggravated 
the condition. 


* s * * a * * ° 
Redirect Examination 
By Mr. Magee: 


Q. Doctor, assuming that he had this type of injury on 
February 4, 1961, that the claimant hurt himself while 
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loading full cases on this truck, ‘‘There was ice and 
140 snow on the ground, and he was standing on the 
truck conveyor with his right foot and his left foot 
on the floor of the body of the truck, his right foot slipped 
off the frame of the conveyor and his right leg fell down 
to the ground and he scrapped his chest down the side of 
the truck and his right leg went under him and doubled 
up. One of the plant boys helped him to his feet.”’ 
Now would you consider that type of accident also a 
major type of accident? A. Yes, I would. 
Q. In the face of the condition this man’s hip was in on 
February 4, 1961? A. Yes, I would consider it. 


141 Roy Jackson Mock 


was recalled as a witness * * * 


* e * * ° e 
By Mr. Romero: 
Q. You stated you have been working for this company 


since 1949. A. Yes, sir. 

Q. While working for this company, did you have an 
accident on December 17, 1957? A. Yes, sir. 

Q. Can you describe what happened that time? A. Yes, 
sir. I was unloading a truck in Rockville, Maryland, from 
the rear and it was snowing and my foot slipped out from 
under me. And when I went to go out the side door, the 
back door rather, why I struck my left elbow trying to 
catch myself and went down on my right knee and slid 

out of the truck down on the pavement. 
142 Q. Why did you slip? <A. It was snowing and 
this door of the truck I was unloading, I reached 
for this case of milk, when I did my right knee went out 
from under me. I went out the door. I tried to catch my- 
self with my elbows like this (demonstrating). I went out 
on the ground. 
Mr. Mazzuchi: When was this? 
The Witness: December 1957. 
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By Mr. Romero: 


Q. Now were you away from work as a result of this 
accident? A. No, sir, I was sent to Garfield Hospital for 
X-rays, that was all. 


* * * * * * * * * * 


Q. Previous to December 17, 1957, did you lose 
any time from work as a result of any accident or 
any illness? A. Previous to 1957? 

Q. Yes. <A. No, sir. 

Q. Now did there come a time when you had a second 
accident? A. Yes, sir. 

Q. What date was that? A. September 29, 1958. 

Q. Now between December 27, 1957 and September of 
1958, did you lose any time from work? A. No, sir. 

Q. What type of work were you doing during this 
period, that is between 1957 and 1958? A. Wholesale 
relief driver. 

Q. And does that entail carrying milk? A. Yes, sir. 

Q. Loading milk? A. Yes, sir. 

Q. During this period of December 1957 and September 

1958, did you experience any pain in your body while 
145 working? A. No, sir. 
* ° * * * & * * * * 


The Deputy Commissioner: Mr. Mock, from the time 
you went to work for this company until September 29, 
1958, did you have any occasion or reason to go to a doctor 
for any examination or treatment to the right hip? 

The Witness: No, sir. 

The Deputy Commissioner: All right. 


By Mr. Romero: 


Q. Tell us what happened on September 29, 1958? A. I 
serviced two stops. I was going to All States Hotel, 514 
19th Street, Northwest. My helper handed me two 5-gallon 
cans of milk, set them in the doorway of the truck. While 
he was fixing the rest of the order, I grabbed the two 
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5-gallon cans of milk. I approached the steps. They 
wan’t level with the sidewalk. There was an inch difference 
I guess. I stubbed my left toe and fell down the four 
flights of steps with two cans of milk. My helper helped 
me up. 

Q. When you fell down, did you strike any part of the 

building? A. I struck my right side, fell all the 
146 way down the steps on my right side. That is where 
I landed when my helper helped me get up. 

Q. Were you laying on your right side? A. Yes, sir. 

Q. About what time of day was this? A. 5:45. 

Q. In the morning? A. Yes. 

The Deputy Commissioner: On what part of your body 
did you finally land? 

The Witness: I was lying on my right side like this 
(demonstrating), at the bottom of the steps. 

The Deputy Commissioner: Let the record show that 
the witness was illustrating that he was lying—was it com- 
pletely on the right side? 

The Witness: Right side and back. I was up against 
the wall. 

The Deputy Commissioner: Were you in a stooped posi- 
tion? 

The Witness: No, laying like this (demonstrating), my 
left side against the wall, my right side on the concrete on 
the bottom. 

The Deputy Commissioner: Let the record show the 
witness is indicating that when he landed, he was in an 

almost upright position, but the right side of his 
147 body was against the stairway and the left side of 
his body was against the wall of the building. 

The Witness: Yes. 

The Deputy Commissioner: All right. 

Did you ever have to quit work while employed by this 
employer from the time you went to work in 1949 until 
September 29, 1958, because of any condition of your right 
hip? 
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The Witness: No, sir. 

The Deputy Commissioner: Did you have to quit work 
because of any condition of your right hip? 

The Witness: No, sir. 

The Deputy Commissioner: All right. 


By Mr. Romero: 


Q. Why were you not able to pick up yourself? Why 
couldn’t you get up when you fell? A. My right leg felt 
numb like, couldn’t hardly move it. So I asked my helper, 
I said, ‘‘You had better call in.’’ Go to the doctor. He 
said, ‘‘We are late now.’’ He said, I will do the driving, 
all the work; you do the book work for me. 

Q. What time would you normally quit that day? A. 
Around 11:30. 

Q. 11:30 in the morning? A. Yes. 
148 The Deputy Commissioner: Don’t shake your 
head; say yes or no. 

The Witness: Yes. 


By Mr. Romero: 


Q. Is that yes, 11:30 in the morning? A. 11 :30. 

Q. Now after this accident, your helper carried you 
into the truck? A. No. He helped me. 

Q. He helped you to the truck and where did he lay you? 
A. I layed on the seat for a few minutes in a stretched- 
out position. He asked me, ‘‘Do you want me to do the 
driving and do the work and you just do the book work 
and we will continue on? Or do you want me to take you 
back to the dairy and call for help?”’ 

Q. During the rest of that day’s work, did you do any 
more lugging of— A. No, I did not. 

Q. Did you do any driving? A. No, sir. 

Q. Now the next day, were you off from work as a result 

of this accident? A. Yes, sir. 
149 Q. How long were you off work? A. About one 
month. 
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Q. Describe to us why you were not able to work. A. 
Well, severe pains across my back and went down my right 
leg and just felt like a nerve was pinching. I just couldn’t 
put my weight on my right leg. When I got home, my 
wife came out and helped me in the house and I layed on 
the couch and so I asked her, better call the doctor. She 
says, which doctor do you want to go to? I says to first 
call Mr. Buzzard at the insurance company and ask him 
would it be all right if I went to an orthopedist instead 
of going all the way over to town to Garfield to see Dr. 
Whitley. At the time Mr. Buzzard said, yes, we send quite 
a few people there. You are free to go there. Tell the 
orthopedist to do whatever they can for you. 

Q. Were you admitted to the hospital? A. Yes, sir. 

Q. And how long did you stay there? A. Ten days I 
believe it was. 


s * * * * * * * * * 


151 Q. Well after you returned to work, it was a 
month later—that would be late in October of 1958— 
have you been pain free? A. No, sir, I have not. 

Q. Can you describe for us your condition as to pain 
after you returned to work? A. Same as it was that 
morning I feel, just severe pain across the right back down 
the right hip and down to my foot, all in the right leg. 


a * * * * * * * . . 


Q. Do you experience pain to the back now? A. Yes. 

Q. Do you take any home medication? <A. Yes, sir. I 
usually use a heating pad practically every afternoon when 
I go home from work. I take asprin tablets and my wife 
rubs me with this liniment, Ben Gay liniment and oint- 
ment she uses and applies heating pad to me, and fixes 

hot baths. 
152 Q. Does she do that frequently? A. Almost every 
night. 

The Deputy Commissioner: Do you do the same kind of 
work you did before? 
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The Witness: Yes, sir. 
The Deputy Commissioner: Same thing? 
The Witness: Yes, sir. 


By Mr. Romero: 


Q. Now when you work at this, do you work pain free 
or is the pain pressing when you work? A. It is pressing 
when I work. 

Q. Do you sometimes have to take some relief, some kind 
of asprins or something to relieve your pain? A. During 
the day, yes, sir. 

Q. Now did there come a time when you had a third 
accident? A. That was February 4, 1961. 

Q. Isee. Describe to us what happened during that day. 
A. Well, I was in such pain the night before that I called 
my cousin. He was on vacation and— 

Q. Who is your cousin? A. Garland Robey. 

Q. Does he also work for— A. He did, doesn’t any 

longer. 
153 Q. What is his name? A. Garland Robey. 
Q. At that time he was working for Thompson’s 
Dairy? A. Yes, sir. 

Q. He was on vacation at that time? A. Yes. 

Q. When you called him? A. I called him the night 
before. It was snowing. He lives in the District of 
Columbia. He said, ‘‘Come over to my house and stay.’’ 

I went over to his house. He said it looked like I was 
in some kind of pain. I said yes, my leg was and my. 
back still bothers me, still the same as it always was. He 
said, ‘I am not doing anything tomorrow. I will go in 
and help you work.’? That route doesn’t have a helper 
on it. 

The next morning he came in with me. I backed the truck 
in the driveway. It has a temporary loading situation 
there. I had my left foot in the body of the truck, my 
right foot was on the platform, and several times my leg 
gave way with me, I mean while I was working. So I said 
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I didn’t know, you know, whether I slipped off that thing 
or my leg gave way and caused me to fall. 

The Deputy Commissioner: Which leg? 

The Witness: Right leg. 


154 By Mr. Romero: 


Q. You were talking about the incident of February 4, 
1961? A. That is correct. 

Q. And that’s when you asked your cousin to come and 
help you do the delivery? A. Yes, sir. 

Q. Now, did you trip or did your leg give way or—be 
more specific as to what happened. A. I would say my leg 
gave way. 

Q. Which leg are you talking about? A. Right leg. 

Q. All right. And when it gave way, what happened? 
A. I slipped between the track and the truck, fell to the 
pavement, and my cousin came—I mean an inside employee 
came and helped me up and I had a pain in my chest, where 
I skinned my chest, also where I fell. 


Q. About what time did this accident happen? A. We 
load practically the same time every morning, just about 
5 o’clock. 


155 Q. Can you tell us exactly what you told Mr. 
Beale? <A. I told him just exactly what— 

Q. No, but you tell me. <A. I told Mr. Beale that I was 
down there loading the truck and I said my foot slipped 
or I said my leg gave way and he said, ‘‘Which do you 
think it was?’’ I said, ‘‘I think my leg gave way.’? He 
said, ‘‘You have had trouble with it all along since 1958. 
Do you want me to make another report or would you say 
it was contributing to the same accident?’’ I said I would 
say it was contributing to the same accident. He said, 
**T will hold the blank then like it is.’’ 

The Deputy Commissioner: Who is Mr. Beale. 

The Witness: He is the route agent that Mr. Flynn 
used to fill out all the papers. 
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The Deputy Commissioner: Supervisor or foreman? 

The Witness: Mr. Flynn was supervisor for the morn- 
ing. Mr. Beale was route agent. 

The Deputy Commissioner: Was it the custom of people 
who got hurt to report to Mr. Beale? 

The Witness: Mr. Flynn. He asked me to report to 
Mr. Beale about it. 


Q. All right. Now as a result of this accident, 
did you go and see Dr. Hugo Rizzoli? <A. Dr. 
Ormandy? 
Q. Dr. Rizzoli. 
The Deputy Commissioner: Hugo Rizzoli. 


By Mr. Romero: 


Q. Victor Hugo Rizzoli, 1150 Connecticut Avenue. A. 
Yes, I did. 
Q. Do you remember what date it was? <A. No, sir, I 
do not. 
Q. He said he saw you on February 9, 1961, five days 
after the accident. Would that be about correct? A. Yes, 
sir. 
158 Q. All right. Did you tell him about the accident? 
A. Yes, sir, I did. 
Q. Just tell me what you told him. A. I told him that 
I was loading the truck and I said where the track comes 
out, I said it was snowing and I said when I was throwing 
the cases in, I put the pressure on my right side when I 
took the case off the track. And I said my leg gave way, 
I fell between the truck and the track striking my left 
chest as I went down to the ground. 
Q. Did he examine your chest? A. Yes, he did. 
Q. Did he recommend you do anything about the chest? 
A. He suggested I have X-rays made of it and see. 


iJ * * * * s * * *. * 
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159 By Mr. Romero: 


Q. Now I believe you stated that previous to September 
—you had three accidents, we will call them 1, 2, and 3 for 
the purpose of this conversation, Mr. Mock. A. Yes, sir. 

Q. The first accident being that of December 17, 1957, 
is that right? A. That is correct. 

Q. The second accident being that of September 29, 

1958, is that right? A. Yes, sir. 
160 Q. And the third accident being that of February 
4, 1961? A. That is correct. 

Q. Now before the second accident, I believe you stated 
you did not lose any time from work? A. No, sir, I didn’t. 

Q. Now, immediately following the second accident, was 
that the first time you lost time from work? A. The 
second accident was the first time I lost time from work, 
yes. 

Q. Between the second and the third accident, other 
than the period that you were off work, did you work con- 


tinuously for this employer? A. Yes, sir, I did. 

Q. And during that period, I believe you said you 
experienced pain all along? A. Yes, sir. 

Q. Now did you lose any time— 

The Deputy Commissioner: Pain where? Ask him. 


By Mr. Romero: 


Q. Where was this pain located? A. Across the back, 
right hip and down the right leg. 
Q. Now this pain that you are experiencing, the one you 
described to the back and going back to your right leg, was 
that the same pain that was present the day before 
161 the third accident when you called your cousin? 
A. Yes, it was. 
Q. Well, was the pain present? A. Yes, sir. 
Q. I believe the reason you called your cousin was 
because the pain was such that you needed help? A. Yes, 
that is correct. 
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Q. Now after the third accident, did you lose any time 
from work? A. After the third accident? 
Q. Yes. A. No, sir. 
Q. Was the pain after the third accident about the same, 
worse, or less? A. Same as it has always been. 
Q. You have not noticed any increase in pain? A. No, 
I haven’t. 
Q. Did you work with difficulty right after the second 
accident? A. Yes, I have. 
Q. Has that difficulty which you experienced when work- 
ing increased after the third accident? A. No, sir. 
Q. There is a doctor here who testified that he has 
requested and advised you to have surgery done to 
162 your right hip. Are you aware of that? A. Yes. 
Q. Are you willing to undergo that surgery? A. 
I am. 


Q. This month being November of 1962, do you 

experience difficulty while working, difficulty to your 

back and your hip and your right leg while working? A. 
Yes, sir. Very much so. 

Q. Is this the same difficulty you have experienced 
during 1961, before the second accident—before the third 
accident? A. Yes. 

Q. Are you still getting at this time medical home relief, 
home treatments? <A. Yes, I am. 

Q. What are these home treatments? Describe them. 
A. I usually take a hot bath and go to bed and my wife 
takes this ointment, liniment and rubs my back and my 
hip and my right leg and puts the heating pad on it. 

Q. What is your position with the Thompson’s Dairy 
now at this time? A. Wholesale vaction relief driver. 

Q. So does that entail the same type of work you 
165 were doing during the second accident? A. Yes, it 
does. 


e * 
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Q. Nine. I think you have worked with this Thompson’s 
Dairy since 1949. During this period from 1949 up to this 
date, have you been engaged in any other employment? 
A. No, sir. 

Q. It is the only employment you are engaged in? A. 
Yes, sir. First job I ever had. 

Q. Did you mention to Dr. Tobin all three accidents? 
A. I believe I did. 

Q. How about to Dr. Eisenberg? A. Yes, sir. 

Q. Now you have visited Dr. Ormandy. Do you know 

whether you have mentioned all three accidents to 
166 him? A. No, I don’t know whether I have or not. 

I know I mentioned the first—the second accident 
to him, and that was—right after that was when I started 
getting the injections. 

Q. What would he do for you when you would go over 
there? A. Dr. Ormandy? 

Q. Yes. A. Give me injections in my hip to numb the 
nerve, kill the nerve pain rather, where the pain was. He 
said it would last approximately three to six months. 
Then I have had about six of them I believe. 

Q. Can you tell us when you fell on the second accident, 
did you twist any of your body while falling? A. I twisted 
my right leg like this (demonstrating), like the position 
I am sitting in. 

Q. Are you indicating that you twisted your right leg 
when you fell? A. I fell on it, like this (indicating). You 
know, when I went down them steps, I fell, landed on my 
right side like this (indicating) and when I landed at the 
bottom I was landing out in this position on my right side. 

Q. When you landed? A. At the bottom of the steps. 

Q. You landed with your twisted leg underneath 
167 you? A. Right leg underneath of me in this posi- 
tion (indicating). 

Q. Now I think we have mentioned three accidents, Mr. 
Mock. ‘Tell us after the second accident, has your right 
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leg been giving you trouble? Does it sometimes give under 
you? A. Yes, sir. 


* * * i s 
By Mr. Romero: 


Q. Have you had trouble with your right leg after your 
second accident? A. Yes, I have. 

Q. Tell us what kind of trouble have you had with your 
right leg? A. Well, the pain starts in my right upper part 
of my back and goes to my right hip and down my right 
leg. 

Q. You have difficulty in putting weight on it? A. Yes, 
sir. Walking. 

Q. What happens when you work? A. Well, just pain 
shoots up and down my leg and sometimes I will be work- 
ing, carrying a case of milk, and my right leg will just 
give way on me. 


. * * * * 


168 By Mr. Magee: 


Q. Now, Mr. Mock, as I understand it, after your first 
fall which was in December of 1957—is that correct? A. 
Yes, sir. 

Q. You lost no time from work? <A. No, sir. 

Q. You merely had some X-rays taken at the hospital 
and you were told by Dr. Whitley that they were negative 
for injury? A. Yes, sir. 

Q. And you continued to work up until the time when 
you had a second fall on September 29, 1958, is that correct? 
A. That is correct. 

Q. Now on September 29, 1958, as I understood it, you 
laid down momentarily on the seat of your truck before 
you continued on the route, is that correct? A. That is 
correct. Yes, sir. 

Q. When you finished the deliveries that day, you were 
working in the truck keeping the books and your 
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helper delivering the milk; is that correct? 
169 <A. Yes, sir, that is correct. 
Q. And then after that, you went to see a 
physician? A. Yes, sir. 

Q. Now, how did you get to see that physican? Did you 
drive there? A. My wife drove me. 

Q. So you went to see a physican, you walked in to see 
him; is that correct? A. No, sir, I called Mr. Buzzard to— 

Q. I understand that. But I mean physically you went 
to see a doctor? A. That is true. 

Q. You got out of the car and walked in to the doctor’s 
office? A. My wife and father went along. My wife 
helped me. 

Q. They helped you and you walked into the doctor’s 
office? A. Yes, sir. 

Q. And at that time, you were told that you had some 
problem about a disc in your back? A. That’s true. 

Q. That’s what they thought it was? A. Yes. 

Q. It is for this reason you took off work to get 
170 —_ traction in a hospital, isn’t that what happened? A. 
It is true. 

Q. You were under treatment for about a month on the 
theory that you had a dise problem? A. Yes, sir. 

Q. Is that right? A. That is correct. 

Q. And after that one month and a few days of treat- 
ment, you went back to work? <A. Yes, sir. 

Q. And you stated that the pains have been in your body, 
your back and right leg, up until you had a third accident 
in February of 1961? A. That’s right. 

Q. Did the pains stay constant, let’s say, from the time 
you left the hospital up until that accident of February 
1961? A. I got relief after I left the hospital. I came 
home. I spent about fifteen days at home, not doing any 
work, and it felt much better. Then I returned to work. 
As soon as I returned to work, the pains came back, con- 


tinued again. 
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Q. But they weren’t such as they kept you from work- 
ing? <A. No, sir. 

Q. You have worked up until February 1961? A. Yes. 

Q. And then on this particular occasion, you said 

171 you had some pains the night before? A. Yes, sir. 


* * * * * * * * ” * 


Q. So at 5 o’clock in the morning, you were actually in 
the truck with your feet resting in the truck and on the 
conveyor of the truck, on that occasion, is that true? A. 
That’s true. That is correct. 

Q. And you were attempting to unload some of the milk, 
were you not, in that truck on the ground? A. No. 

Q. What were you doing? A. I was taking the milk off 
the conveyor track and throwing it into the back of the 
truck and my cousin was stacking it. 

Q. You were picking up this milk. What quantities? A. 
Case lots. 

Q. How heavy would these case lots be? A. Approxi- 


mately 60 pounds. 
Q. So you were picking up cases in which there were 60 
pounds of milk and moving them from one place to 
172 another in the truck? A. Loading in the truck. 
Q. How many have you loaded before the incident 
occurred? A. I don’t think I had loaded over about twenty. 


* * * * * * * * * * 


Q. Now your right foot was on the frame of the con- 
veyor, was it not? A. Yes, sir. 

Q. And as you were moving this 60-pound crate of milk, 
that foot slipped? A. Right foot, I don’t know whether it 
slipped or gave away, anyway, I went to the ground. 

Q. Didn’t you give a statement on January 29, 
173 1962, to Mr. McFadden: My right foot slipped off 
the frame of the conveyor and my right leg fell down 
to the ground? Did you tell him that? A. I told Mr. Mc- 
Fadden I had either slipped or my right leg gave way. 
Q. And you fell to the ground? A. That is correct. 
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Q. How far did you fall? A. I would say approximately 
three feet. 

Q. So you fell and you scraped your left chest as you fell 
off the truck? A. That is correct. 

Q. And then your leg doubled up under you and you fell 
on it? A. That is correct. When I fell to the ground. 

Q. And you were is such condition then that your cousin 
had to help you up from the ground? A. No, sir. The 
plant employee helped me up. 

Q. Someone helped you up? A. Yes, sir. 

Q. You didn’t get up? They helped you into the truck? 
A. No. 

Q. What did they do? A. They helped me up. I got up 

and continued loading the truck. 
174 Q. You got back into the truck after this fall and 
you continued to load these 60-pound crates of milk? 
A. Right. That is correct. 

Q. And as you stated, you told your employer about this 
accident that day and the day following? <A. Yes. 

Q. They were informed about it? A. Yes, sir. 

Q. And Dr. Rizzoli has testified that you had bruises on 
your chest and on your right hip, is that correct? A. That 
is correct. 

Q. You saw those bruises yourself? A. Yes, sir. 

Q. So you did receive injuries in the accident of Febru- 
ary 4, 1961, physical injuries that you could see? A. That 
is correct. 

Q. You didn’t have any bruises in the accident when you 
fell in September 1958, did you? A. I couldn’t tell you. 

Q. You couldn’t see any bruises at that time. The only 
time you actually saw physical injuries was in your third 
fall, is that correct? A. On my chest, yes, sir. 

Q. On your chest and on your right hip in your 
175 third fall? A. I don’t remember seeing any bruise 
on my right hip, just on my chest. 

Q. Did you complain when Dr. Rizzoli examined your 
right hip? A. Yes, I told him what had happened. He ex- 
amined my right hip and left chest. 
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The Deputy Commissioner: Did you complain to Dr. 
Rizzoli after this February 4 alleged accident about your 
right hip? 

The Witness: Yes. 


By Mr. Magee: 


Q. Also your chest, you thought at the time you might 
have a fractured rib? A. He suggested I might have. 

Q. You subsequently found out your rib was not frac- 
tured? A. That is correct. 

Q. You had a bruise to your chest and bruise to your 
right hip? A. Yes. : 

Q. And these were the subject matter of your complaint 
when you saw Dr. Rizzoli? A. Yes, sir. 

Q. After seeing Dr. Rizzoli, he ultimately advised 
176 you, you never had a dise problem; you had trouble 
with your hip, isn’t that correct? A. Dr. Rizzoli 
didn’t tell me anything. I went to him to read the X-rays 
Dr. Ormandy had made and Dr. Ormandy said Dr. Rizzoli 
would tell me what his findings were after he read the 
X-rays. Dr. Rizzoli said he would rather Dr. Ormandy 
tell me. 

Q. You know from Dr. Ormandy who got his report from 
Dr. Rizzoli you didn’t have a disc problem, isn’t that cor- 
rect? A. Yes, sir. 

Q. In other words your back was all right and your prob- 
lem is in the hip? A. Yes, sir, that is true. 

Q. You know that now from what your doctors have told 
you, is that correct. A. That is correct. Yes, sir. 


* * * * * * * * * * 


Q. And the reason for that was because you stayed 
177 in the hospital getting traction treatments for what 
was thought to be a disc problem, is that correct? 

A. Yes, sir. 


* * * * * * * * * * 


The Witness: I was in the hospital ten days approxi- 
mately. I was off work four weeks. 
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By Mr. Magee: 


Q. Four weeks. In order that that be clear, you were in 
the hospital actually ten days? A. That is correct. 

Q. You stayed home most of the period of time resting? 
A. Yes, sir. 

Q. On the theory you had a disc problem? <A. That is 
true. 

Q. That’s why you stayed off from work? A. Dr. Ferry 
told me to stay off from work. 

The Deputy Commissioner: The reason he thought you 
had a disc problem was because the doctors told you that; 
is that it? 

The Witness: Yes. 


179 By Mr. Magee: 


Q. When you had this first fall, which was in December 
of 1957, did your right foot give way under you, too, at 
that time? A. No, sir. I just slid out of the truck on ac- 
count of the snow there. 

Q. That’s the time you slid in the snow? A. Yes, sir. 

Q. And you had no real attack of pain after that? A. 
No, sir. 

Q. Is that correct? A. Yes, sir. 

Q. And you continued to work up until your second fall? 
A. This is true. 

Q. And then you had the second fall and then you went 
through these traction treatments? A. Yes, sir. 

Q. How much traction did they apply to you? A. In 
pounds I don’t know what it was. 

Q. Where did they put it? A. They had my head back 

like this (indicating) and one on my right leg. 
180 Q. They were pulling your right leg in weights? 
A. Yes, sir. 

Q. Following this treatment, you had severe pains in that 

right hip? A. The reason I went there, yes. 
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Q. They still followed, after you had it stretched? A. 
Had it before, still had it. 

Q. After traction, your pain continued? A. Yes, sir. 

Q. And you say you have had them ever since? A. 
That’s true. 

Q. How long were you in traction with this right hip? 
A. Ten days. 

Q. Do you know how high the weights went? A. No, I 
don’t. Don’t know what weights. 


* * * * * * * * + * 


The Deputy Commissioner: Mr. Mazzuchi. 
Did you lose any time after your alleged injury of 
February 4, 1961? 
The Witness: No, sir, I didn’t. 
The Deputy Commissioner: You have been working ever 
since? 
The Witness: Yes, sir. 


182. By Mr. Mazzuchi: 


Q. Mr. Mock, when you first went to see Dr. Ferry over 
there at the clinic, Anderson Clinic, A. Yes. 

Q. —you say he put you in the hospital for ten days un- 
der traction? A. Yes. 

Q. At that time Dr. Ferry knew your hip hurt too, didn’t 
he? A. Sure. I told him. He asked me where the pain 
was; I told him across my back, in the hip, and down my 
leg. 

Q. In your right hip? A. Yes, sir. 

Q. And that same pain persists to this day? A. Yes, sir. 

Q. That pain has not increased or diminished since the 
time of the first accident? Or— A. Second. 

Q. Or the time of the second accident, September 29, 
1958? A. That is true. 

Q. Is that correct? A. That is correct. 

Q. And February 1961 when you had asked your 
183 cousin to come in and help you, you say your pain 
was so bad you felt you needed somebody to help 

you the next day? A. Yes, sir. 
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Q. When you were working on that truck, it was inside? 
A. The truck was backed up under the shelterway, yes, sir. 

Q. So there was no snow on anything there for you to 
slip on? A. No, sir. On the track. 

The Deputy Commissioner: Where was it you had the 
pains so badly? 

The Witness: In my right back, right hip and down my 
right leg. 

The Deputy Commissioner: All right. 


By Mr. Mazzuchi: 


Q. Was there anything for you to slip on, any foreign 
substance? A. Just the metal conveyor. 

Q. Did you have your regular work shoes on? A. Yes, 
sir. 

Q. You don’t slip around there with those shoes on, do 
you? A. Not by itself, no, sir. 

Q. All right. You yourself feel that your leg buckled 

under you as a consequence of this painful condition 

184 of your right hip? A. Yes, sir. 


* * *. * * * * * * * 


Q. What did you do, scrape as you went down through? 
A. Yes, sir, scraped my left chest, went on the ground. 

Q. Was it your chest that bothered you more than any- 
thing at that particular point? A. My leg had been hurt- 
ing all the time but my chest was sore. 


* * * * * * * * * * 


185 The Deputy Commissioner: Did you tell your em- 
ployer about this alleged injury? 

The Witness: Yes, sir. 

The Deputy Commissioner: Mr. Flynn or Mr. Beale? 

The Witness: Yes, I did. 

The Deputy Commissioner: Did they ask you if you 
wanted to go to the doctor? 

The Witness: They said I could go to the doctor if I 
wanted to. 

The Deputy Commissioner: All right. 
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186 By Mr. Mazzuchi: 


Q. As a matter of fact, you didn’t think that incident of 
February 4, 1961, was of any particular significance, did 
you? A. No, sir. 


* s . * * + * & * ” 
By Mr. Romero: 


Q. Has a brace for your back been prescribed for you? 
A. Yes, sir. I wear it all the time. 

Q. How long have you wore that brace? A. Since 1958. 

Q. That’s following your second accident? <A. Yes. 

Q. Did you wear a brace before the second accident? A. 
No, I did not. 

Q. Are you wearing a brace now? A. Yes, I am. 

Q. Do you wear a brace when you work? A. Only when 
I am working. 

Mr. Mazzuchi: Who prescribed it? 


187 By Mr. Romero: 


Q. Who prescribed that brace for you? A. Dr. Ferry. 
Q. Does the wearing of the brace help you? A. Yes, it 
does. 


* * * * * i * * * * 


188 Q. Now during this time that you were resting, 

was your pain less than doing the time you went to 

the hospital? A. When I wasn’t working, it was less; yes. 

Q. Would you say that the traction helped your pain? 
A. No, sir. 

Q. When was the first time that you knew—when in time, 
the year and month, that you knew that you had a hip 
trouble and not a disc trouble? A. I went to Dr. Ormandy 
when Mr. Buzzard sent me to Dr. Ormandy for examina- 
tion. Dr. Ormandy was the first one to discover it was hip 
and not disc. 

Q. When was this? A. I don’t remember exactly. 

Q. What year was this? A. This was I guess 1959, I be- 
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lieve it was. Later part of 1958 or 1959 when I went to 
Dr. Ormandy. 


& e * * * * * * 
Recross-Examination 
189 By Mr. Magee: 


Q. As I understood it, while you think your pain was the 
same, you did come up with some pains in your chest in 
addition to the pain in your hip after the February 4, 1961, 
fall; is that correct? <A. Yes. 

Q. And you did complain to the doctors, that you saw 
after February 4, 1961, about the pains in both the chest 
and in the hip? A. That’s true. 

Q. And exhibited to Dr. Rizzoli the injured area of your 
chest and the new injured area of your hip, is that correct? 
A. That’s correct. 

Q. Now as I understood it, after you took this treatment 
by relaxing yourself and resting at home, your pain sub- 
sided? A. Yes, sir. 

Q. And then you went back to work? A. That’s true. 

Q. You became active again and then the pain 
190 started coming on again? A. It didn’t start coming 
on again; it stayed there. 

Q. Well, it stayed there, a dull pain stayed, but it wasn’t 
sufficient to keep you from working? A. That is true. Yes. 

Q. In other words it had become more or less quiescent? 
You had dull pains which persisted in the hip area and in 
the back, is that true? A. That’s true. 

Q. And they have stayed that way right up to the pres- 
ent time? A. No— 

Q. Except for the flare-up you had in your chest, injury 
of February 4, 1961, and the reinjury to your hip, is that 
correct? A. No, the pain had been the same as it always 
had been after I went back to work. 

Q. Did you acquire these additional pains in your acci- 
dent of February 4, 1961, which you hadn’t had before? 
A. Yes. 
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Mr. Mazzuchi: Which additional pains? 
Mr. Magee: To your chest? 
The Witness: Yes. 


By Mr. Magee: 


Q. And reinjury to your hip because you had 
191 bruised it? A. I don’t know about it being bruised, 
but I know since 1958 it has been bothering me. 

Q. This didn’t help you any, when you got hurt again, 
fell on your hip and leg in February 1961? 

Mr. Romero: Let him answer. 

Mr. Magee: I have a right to lead your witness. I un- 
derstand this is cross-examination. You may not like the 
answers. 


By Mr. Magee: 


Q. This brace you wear is around what portion of your 
body? A. It comes from here to here (indicating). 

Q. In other words, it does not reach the hip? It is above 
the hip? A. It goes all the way around. The one end of it 
fits right on this hip bone here (indicating). 

Q. Fits on the hip bone? 

The Deputy Commissioner: The right hip bone? 

The Witness: Yes, sir. 


By Mr. Magee: 


Q. And do you notice any difference when you take it off 
and when you wear it? A. No, sir, I wear it all the time I 
am working, but— 

Q. Do you take it off when you go home? <A. Yes, sir. 

Q. Do you notice any difference at all when you 
192 are walking around the house without it? <A. It 
doesn’t bother me. 

Q. Whether you wear it or not, the condition is the same 
as far as you can see? A. I have done without wearing it 
while I was working and the pain got more severe. 

Q. When working, you wear the brace occasionally be- 
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cause the pain got so severe? A. I wear it all the time 
while working. 


194 The Deputy Commissioner: You claim that you 
were injured on February 4, 1961, is that correct? 

The Witness: I don’t know whether I claimed to him or 
not, yes, sir. 

The Deputy Commissioner: You are claiming before me. 

The Witness: Yes. 

The Deputy Commissioner: This is a hearing on your 
claim. I am holding this hearing. You are claiming before 
this office that you suffered an injury on February 4, 1961. 

The Witness: Yes, sir. 


* * * * * * * s ” * 


196 By Mr. Magee: 

Q. When you had your fall in February, in 1961, you 
went to Dr. Rizzoli and complained about this particular 
fall and gave him the history within a few days after the 


fall? A. That’s correct. 

Q. And you had been treated by other physicians for this 
fall prior to seeing Dr. Ormandy in the middle of that fol- 
lowing year, is that right? A. I hadn’t been treated by 
anyone for it, just went to see Dr. Galkin and Dr. Rizzoli. 

Q. And to these doctors you gave the history of this fall? 

A. Yes, sir. 
197 Q. And you pointed out the bruised areas and then 
it wasn’t until months later that you saw Dr. Or- 
mandy again, isn’t that correct? A. Yes, sir. 


. * * * * * * * * * 


Q. In January 1962, when you discussed your problems 
with Mr. McFadden of Lumbermens, you told him at that 
time you had had this fall? A. That’s right. 

Q. On February 4, 1961, is that correct? A. That is cor- 
rect, 

Q. And you gave him the details of which you testified 
here today, is that correct? A. That is correct. 


135 


198 Further Redirect Examination 
By Mr. Romero: 


Q. Dr. Ormandy testified the first time he saw you was 
in March of 1960, is that correct? A. As far as I know. 

Q. He did not see you during 1959? A. No. I don’t be- 
lieve he did. 

Q. And was it from Dr. Ormandy that you learned that 
probably your pains were coming from your hip and not 
from your back? A. Yes, sir. He was the first one who 
told me. 

Q. But it was not until sometime after March 1960 when 
you learned this? A. That’s true. 


» * * * * 


Della Marie Mock 


was called as a witness by and on behalf of the claimant 
and, having been first duly sworn by the Deputy Commis- 
sioner, was examined by counsel and testified as follows: 


* * * ” * * * - * * 
Direct Examination 
By Mr. Romero: 


Q. Mrs. Mock, how long have you been married to Mr. 
Mock? A. Fifteen years. 

Q. Do you live together? <A. Yes, sir. 

Q. Now your husband has testified that he was involved 
in three accidents while he was working for the Thomp- 
son’s Dairy. The number one accident he said was in De- 
cember of 1957, the second accident was in September of 
1958, and the third accident was in February of 1961. Now, 
are you now in the habit of giving home treatment to your 

husband to relieve pain? <A. Yes. 
200 Q. After he comes from work? A. Yes, I am. 
Q. Can you describe what these treatments con- 
sist of? A. Well, I have to treat him at nights. I rub his 
back and his hip with—one night a week, every other night 
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rather, I rub it with Ben Gay, then I rub it with liniment 
the next night. He usually takes a real hot bath just as 
soon as he gets home. Then he eats his dinner and goes 
to bed. Then I rub him down real good with either the 
liniment or the Ben Gay. It is one night or the other I rub 
him down. 

When I give him the liniment rub down, I usually put 
the heating pad on. 

Q. Then you use— A. With the Ben Gay I do not use 
the heating pad because it would burn him. 

Q. Now how often do you do this treatment? A. Every 
night usually. 

Q. Now have you been doing these treatments for quite 
sometime now? A. Yes. 

Q. He used to require treatment before the second acci- 
dent? <A. No, sir. 

Q. Has he been receiving this type of treatment 
201 from you after the second accident? A. Yes. 

Q. Have you been giving him this type of treat- 
ment after the third accident? A. Yes, sir. 

Q. Now, Mrs. Mock, have you been able to observe him 
quite often about his complaints about his pains? <A. Yes, 
sir. 

Q. Where does he complain? What part of his body does 
he tell you it is hurting? A. Complains of his hip. 

The Deputy Commissioner: Which one? 

The Witness: His right one. 


By Mr. Romero: 


Q. Now have these complaints increased, decreased, or 
are they just about the same after the third accident? A. 
Well, it is about the same after the third accident. It seems 
like it just stays about the same. It is constant hurt, it is 
a constant pain all the time. 

The Deputy Commissioner: Since when? And when did 
it start? 

The Witness: After he had the second accident. 
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The Deputy Commissioner: September 29, 1958? Does 
that date mean anything to you? When he fell down the 
stairs? 

The Witness: Yes. 
202 The Deputy Commissioner: Your husband has 
testified before me that on September 29, 1958, while 
carrying two cans of milk down some steps— 

The Witness: Yes, sir. 

The Deputy Commissioner: — he fell down. Is that the 
accident? 

The Witness: He came home and my father-in-law, I had 
to call my father-in-law to come down and help me get him 
out of the car. I couldn’t get him out myself. 

The Deputy Commissioner: What was he complaining 
about? 

The Witness: He said he just hurt so bad in his hip and 
his back that he couldn’t move. 

The Deputy Commissioner: You have been married to 
him for fifteen years? 

The Witness: Yes, sir. 

The Deputy Commissioner: Mrs. Mock, you are under 
oath. Did your husband ever have any trouble with his 
right hip prior to September 29, 1958? 

The Witness: No, sir. No, sir, he did not. 

The Deputy Commissioner: Did he ever go to a doctor 
for any treatment or examination for anything for his 
right hip? 

The Witness: No, sir, he did not. 

The Deputy Commissioner: Did your husband to 
203 your knowledge ever quit work because of any trou- 
ble with his right hip? 

The Witness: No, sir. He did not. 


* * * * * 


204 By Mr. Magee: 


Q. That is the third accident. Now after this fall of 
February 4, 1961, your husband testified there were bruises 
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on his chest and on his hips. A. Yes, sir, he was bruised 
very badly. 

Q. On his right hip as well where he had been injured 
before? A. Yes. 

Q. He came home complaining of pain that day and he 
couldn’t do the work himself after that fall, he had to have 
his cousin do it. A. Yes. 


206 By Mr. Magee: 


Q. Shortly after this accident of February 4, 1961, the 
third accident, he went to see Dr. Rizzoli and Dr. Galkin, 
did he not? A. Yes, sir, he did. 

Q. And the pain continued after that accident? A. Yes, 
sir. 

Q. And it is still continuing? A. Yes, sir, it is continu- 
ing today. 


* * * * * * * * * * 


207 Pursuant to notice, this matter was heard before 

the Honorable Cuartes Erxsrnver, Deputy Commis- 
sioner of the U. S. Department of Labor, Bureau of Em- 
ployees’ Compensation, at 3:00 o’clock, p.m. 


APPEARANCES : 
For the Claimant: 
Mario S. Romero, Esq., 
704-17th Street, N.W., 
Washington, D. C. 
208 For the Respondents: 


M. S. Mazzuchi, Esq., 

Suite 405, Investment Building, 
Washington, D. C. 

Warren KE. Magee, Esq., 
Shoreham Building, 
Washington, D. C. 


*. * ” 


139 
210 PROCEEDINGS 


The Deputy Commissioner: This is a continued hearing, 
the first session of which was held on November 23, 1962. 
The hearing was continued in order to allow the parties an 
opportunity to produce additional testimony. 


* * * * * * * * * * 


The Deputy Commissioner: Do you have any other 
witnesses, Mr. Romero? 
Mr. Romero: Yes. 
The Deputy Commissioner: Is Dr. Ferry your witness? 
Mr. Romero: I have Dr. Ferry as a witness for the 
claimant. 
The Deputy Commissioner: Will you raise your right 
hand. 
Whereupon, 
Allen M. Ferry 
was called as a witness for and in behalf of the claimant 
and, having been first duly sworn, was examined and testi- 
fied as foliows: 
& * * * * * * * * * 
The Deputy Commissioner: Dr. Ferry has ap- 
peared before me in many formal hearings and is 
known to me as a specialist in orthopedic surgery. 
All right, Mr. Romero, you may proceed. 
Direct Examination 


By Mr. Romero: 


Q. Dr. Ferry, did you see this claimant in the clinic 
shortly after an accident that he had in September 1958? 
September 29, 1958 this happened. A. I saw him Septem- 
ber 30, 1958, for the first time. ’ 

Q. All right. Now, when was the last time you saw this 
claimant? A. The last time I saw him was December 5, 
1962. 
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214 The Deputy Commissioner: In September when 
you first saw Mr. Mock, Dr. Ferry, after you ob- 
tained a history from him, did you make an examination? 

The Witness: Yes, sir. 

The Deputy Commissioner: What was the result of that 

examination? What did you find? 
215 The Witness: Examination revealed pain on bend- 
ing in all directions, tenderness in the lumbosacral 
area, positive straight leg raising bilateral, and neurolog- 
ical examination of the lower extremities was negative. 

Diagnosis at that time was degenerative dise syndrome 
and, because of his rather severe symptoms at that time, 
he was admitted to the hospital for bed rest, traction, and 
physiotherapy. 

The Deputy Commissioner: How long was he in the hos- 
pital? 

The Witness: He was discharged from the hospital on 
October 10, 1958. 

He was in the hospital from September 30 until October 
10, about three weeks. 

The Deputy Commissioner: Do you have an opinion as 
to whether or not the diagnosis you made was in any way 
related to the history you obtained from Mr. Mock? 

The Witness: Yes, I felt that his symptoms at that time 
were due to the injury of September 26, 1958. 

The Deputy Commissioner: Proceed, Mr. Romero. 


By Mr. Romero: 


Q. When was the last time you saw this claimant, Dr. 
Ferry? <A. I saw the patient last on December 5, 1962. 
The Deputy Commissioner: Did you see him after 
216 he left the hospital? 
The Witness: Yes, sir. 
The Deputy Commissioner: When did you see him next 
after he left the hospital? 
The Witness: After he left the hospital, I saw him Oc- 
tober 17, 1958, at which time I made the statement ‘‘The 
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patient continues to improve but still has some lumbosacral 
discomfort. I do not feel that he is yet ready to return to 
work. He will be checked again in one week.’ 

The Deputy Commissioner: When was the next time you 
saw him? 

The Witness: I saw him next October 31, 1958. 

The Deputy Commissioner: 1958. 

The Witness: ‘‘The patient continues to have some dis- 
comfort in the posterior aspect of the greater trochanter.”’ 
That is the hip bone that one can feel on the outside here 
(indicating). 

The Deputy Commissioner: Right side? 

Mr. Mazzuchi: Which side? 

The Deputy Commissioner: Right side? 

The Witness: I didn’t say. But it is the same one he was 
having—I didn’t make a mention of it in the first examina- 
tion either. 

Yes, right hip. He was having discomfort in the right 

hip when he was discharged from the hospital. It 
217. was this same hip he was having tenderness over 
when he returned on October 31, 1958. 

The Deputy Commissioner: When did you see him next? 
When did you see him next? 

The Witness: I saw him next November 28, 1958: ‘‘The 
patient shows considerable improvement. He has had a 
few kinks now and then and mild setbacks, but these have 
subsided quickly and he has been able to continue his work 
as a milk delivery man, which, considering the heavy type 
of work, is a rather heavy strain on the back. He is fur- 
ther instructed on low back care and instructed to return 
in four weeks or sooner if there is any increased diffeulty.”’ 

The Deputy Commissioner: Did you see him again after 
you made that statement? 

The Witness: I saw him next April 27, 1959. At this 
time this patient has been getting along fairly well with 
his back and right leg up to one week ago. He was asked 
to see Dr. Fulcher, the doctor for the carrier. According 
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to the patient, Dr. Fulcher stated that he, the patient, had 
two damaged discs, one ruptured and one fractured, and 
suggested surgery to remove these. The patient was back 
at work and doing fairly well and was not enthusiastic 
about this suggestion. According to the patient, the diag- 
nosis of the dises was on the basis of a numb area on the 

right leg on the inner side. The carrier has inquired 
218 of the patient as to whether or not he feels he is 

sufficiently recovered for release. He has not felt 
entirely well and, therefore, was reluctant to apply for 
release. 

‘One week ago he was running to his automobile from 
work and restrained his back. By the time he got home, 
it was fairly uncomfortable with pain in the region of the 
right sacro-iliac joint and extension into the right leg and 
ankle. He had his wife jerk his leg on the right side, which 
improved the situation. By the next morning, he was able 
to go back to work and has been at work since that time. 
The patient has discomfort practically all of the time, he 
states, in the right sacro-iliac joint’’—that’s this joint back 
here (indicating)—‘‘in the right leg,’’— 

The Deputy Commissioner: Let the record show the doc- 
tor is indicating on his right side. 

The Witness: ‘‘And the right leg, extending to the ankle, 
but it is not severe enough to interfere seriously with his 
work or his normal living. He is, therefore, still not en- 
thusiastic about going through with surgery. On the other 
hand, with some continued discomfort, he does not want to 
be released. 

““Fyamination at this time reveals no atrophy of either 
calf muscle, the circumferential being equal. The thigh on 
the right, 9 inches above the kneecap, measures 17 inches, 

and on the left, 18 inches, indicating a mild atrophy 
219 of the right thigh. The hamstrings on the right are 
slightly tight but there is no severe discomfort on. 
straight leg raising on either side. Forward bending is 
performed to within four inches of the floor without too 
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much difficulty. He complains of slight discomfort in the 
region of the right greater trochanter. Backward bending 
produces a little discomfort in the right groin, as does 
bending to the right. Bending to the left produces mild 
right sacro-iliac pain. Torsion to the right is negative. 
Torsion to the left produces mild right saero-iliac pain. 

“Tt is my impression that this patient is still suffering 
from the effects of damage to the lower lumbar dises, but 
T do not think that he has a ruptured disc. Since his prob- 
lem is not interfering markedly with his normal activities, 
I would certainly not recommend any surgery. He under- 
stands his problem pretty well and knows how to take care 
of it. I would feel that he has a good chance of keeping it 
under control. However, since his work is heavy, it is cer- 
tainly possible that he could restrain the back and do fur- 
ther dise damage and that some more radical treatment 
might in the future be necessary. Therefore, I do not feel 
that he should be released from observation, though at the 
present time no treatment is indicated. Since he has re- 
covered pretty well from his present episode, there is no 

treatment indicated at this time and no definite date 
2290 was made for returning to this office for examina- 

tion. He is to return if the condition gets out of his 
control.”’ 

The Deputy Commissioner: What was your diagnosis at 
that time, Dr. Ferry? 

The Witness: I still felt that he had a degenerative disc 
syndrome, but my impression was that he did not have a 
ruptured disc at that time. 

The Deputy Commissioner: All right, Mr. Romero, you 
may proceed. 

By Mr. Romero: 

Q. When did you see this patient again, Dr. Ferry? A. 
I saw him January 6, 1960. At this time I made the follow- 
ing notes: 

“This patient is getting along pretty well, working full 
time and not having any severe trouble with his back. 
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When he has worked particularly hard, his right leg will 
stiffen up after he rests awhile, but works loose when he 
moves around. He has worn his lumbosacral support con- 
stantly while he works, but does not find it necessary to 
wear it otherwise. When he has tried to go without it, he 
notices more trouble with the back. 

‘s#xamination reveals pain in the right flank on bending 
to the right and tenderness in the right lower lumbar area. 
Reflexes and sensations are normal, and other tests of the 

back are negative. Patient still tends to stand with 
221 an increased lumbar lordosis’’—that’s sway back. 

“<Tt is evident that the patient still has some resid- 
uals of his back strain, suffered in September 1958, but 
things are pretty well under control and he is able to lead 
a fairly normal life. He has found that swimming and 
diving aggravate the condition and was advised to avoid 
this activity. It is felt that he would get along even better 
if he followed my advice as far as care of the back is con- 
cerned. I think if he follows through on these instructions 
that he can continue to control the condition and prevent 
serious future trouble, and I feel it would be wise for him 
to continue wearing the support when he works, though he 
is warned not to depend on the support completely, but just 
consider it as a reminder to use his back properly. 

“¢Other than these measures, I do not see any reason for 
therapy at the present time. 

“¢ At the present time, I should say that his disability due 
to the back injury is about 5 percent of total.”’ 

Then I didn’t see him again until December 5, 1962, which 
was the last visit. At that time I made the following notes: 

“¢Since the patient was last seen by me, he has had an 
apparently new development, consisting of a deterioration 
of the right hip joint. This condition was first determined 
by Dr. Lazlo Ormandy some time in 1960. He has been 

treated by Dr. Ormandy with injections into the hip 
222 to try to control this condition. However, in spite of 
such measures, he has continued to have increased 
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pain in the hip and therefore prosthesis insertion was sug- 
gested.’? This means an operation to replace the diseased 
hip bone. 

‘‘xamination today reveals the patient to walk with a 
very slight limp on the right side. He has a flexion con- 
tracture of the right hip of about 15 degrees. Considerable 
limitation of abduction of the right hip. Rotation of the 
right hip is markedly limited, its range being only 5 or 10 
degrees, including both internal and external rotation. The 
hip remaining in pretty much a neutral position. Flexion 
ranging about 100 degrees from extension is obtainable. 
Adduction is moderately limited. Straight leg raising at 
this time appears to be no more painful than hip flexion 
with the knee flexed. All extremes of hip motion are ac- 
companied with pain. The patient’s most recent x-rays 
were taken some two months ago at the request of Dr. 
Tobin, who examined him. These x-rays, the patient states, 
are all at the present time with Dr. Ormandy. These x-rays 
will be obtained and reviewed for further evaluation of 
the case.”’ 

And I obtained those x-rays and made a subsequent re- 
port, December 10, 1962, on the basis of reviewing all the 
x-rays that I was able to obtain on the patient: 

‘This patient’s x-rays as mentioned in the report of De- 

cember 5, 1962, have been obtained and reviewed. 
993 The first set of x-rays available were those taken by 

Groover, Christie & Merritt at Garfield Hospital in 
February of 1958. These films show an asymmetry of the 
femoral heads on either side with the left one showing a 
mottling and areas of increased and decreased density, 
obliterating the normal trabecular pattern of the hip as 
compared with the right side. At this time the joint space 
on the right side is comparable to the left and there is no 
evidence of any arthritic change. The changes in the 
femoral head itself are not marked, but in the light of a 
subsequently developing aseptic necrosis in the femoral 
head, it appears that these changes are already present as 
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of February 5, 1958, although they were very early changes 
at that time. 

“‘The next films were taken by Dr. Sigmund Neuman in 
August 1960 and these show a definite aseptic necrosis and 
degenerative change involving the head of the right femur. 

‘‘The films taken in June 1962, again by Drs. Groover, 
Christie & Merritt, show further progression of this aseptic 
necrosis and degenerative change in the right femoral head. 

‘¢X-rays taken at the National Orthopedic Hospital were 
done in September 1958. These were taken primarily for 
the lumbosacral area and insufficient of the femoral heads 
is demonstrated on these films to make an adequate impres- 
sion between the two hips themselves. 

“In summary, with specific reference to the pa- 

224 tient’s degenerative condition of the right hip’’— 

I think I must have made an error up here in the 

first paragraph of this report, ‘‘these films show an asym- 

metry of the femoral heads on either side with the left one 

showing a mottling and areas of increased and decreased 

density,’’ that should be the right one there, ‘‘obliterating 

the normal trabecular pattern of the hip as compared with 

the right side’’—“‘with the left side’’ instead of ‘‘as com- 
pared with the right side.’’ 

‘“‘In summary, with specific reference to the patient’s 
degenerative condition of the right hip, it is fair to say I 
believe that he had evidence of these changes in February 
1958 and it is probable that these changes contributed to 
part of the symptoms he had referable to hip pain, though 
I feel that his low back pain and sciatica were definitely a 
separate entity based on dise damage, though I have never 
felt he has had a reptured disc. It is possible that the hip 
condition was aggravated by the injury of September 1958 
for which I treated him. It is possible that the hip condi- 
tion first seen in the films of February 1958 were brought 
on by a previous injury. 

“The degenerative condition of the right hip, therefore, 
was present in February 1958 prior to the time that I first 


147 


saw the patient for injury of September 1958. The hip 
condition may be or may have been contributing symptoms 

to the picture of hip discomfort. The hip condition 
225 may have been aggravated by the injury of Septem- 

ber 1958. Insofar as treatment is concerned, it seems 
quite certain that the patient will have to have surgery of 
one sort or another on the hip, sooner or later, in the form 
of either a prosthesis or the insertion of vitallium cup. 
Fusion of the hip to eliminate pain would not be advisable 
because of the patient’s back problem and the fusion of the 
hip would throw more strain on the back. One is hesitant 
about pushing surgery because of the fact that the patient 
is so young and I would favor his continuing on a con- 
servative program as long as possible, although with his 
occupation as a milkman, adequate protection of the hip 
will be next to impossible. Change of occupation should be 
considered seriously. If he had some job requiring less 
heavy leg work, surgery on the hip might be deferred for 
a longer period of time.”’ 

Q. Dr. Ferry, is it your opinion that this claimant, this 
man, is not now physically able to work at his present em- 
ployment? A. Yes. I believe that he is sufficiently disabled 
that he can’t do that type of work. 

Q. And you recommend that he be subject to conserva- 
tive treatment at this time? A. Yes, unless it is mandatory 
that he try to continue with his present occupation, in which 

case since he can’t work at it with the hip in its pres- 
226 ent condition, surgery might improve it enough so 
that he could. 

A reason for hesitating to do surgery on it, at least in 
my reason, is that he is a young man and this hip surgery 
can’t be guaranteed to produce 100 percent results. He 
has a long time to live and sometimes degenerative changes, 
further degenerative changes take place even after the hip 
surgery, so that if surgery can be deferred, sometimes it 
works out better in the long run. 
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Q. Do you feel that his condition was aggravated or ac- 
celerated by the accident of September 29, 1958? 


* * * * * * * * * * 


The Witness: It is impossible to say. The findings that 
I found on him when I saw him in September 1958 pointed 
to primarily a low back injury, although the films, which I 
did not see at that time, which had been taken prior to that 
time, February 1958, show that he already had at that time 
changes in the hip. Now, I can’t say definitely whether the 
injury aggravated the hip or not. 


* * * * * * * * * * 


227 ~+-By Mr. Romero: 


Q. Is it medically possible that it had? A. Yes, sir. 

Q. Did the claimant give you a history of a third 
accident which occurred the third of February 1961? 

The Deputy Commissioner: Read that last question back, 
please, the question before the last. 


(The reporter read the record as follows: ‘Question. 
Is it medically possible that it had?’’) 


The Deputy Commissioner: What ‘‘it had’’? 

Mr. Romero: Is that the accident of 1958 had aggravated 
his condition. 

The Deputy Commissioner: What was your answer, Dr. 
Ferry? 

Mr. Magee: No opinion. 

The Witness: My statement was I am not certain whether 
or not the injury of September 1958 aggravated the hip 
condition, the aseptic necrosis, which showed up originally, 
first, in the x-rays of 1958. 

The Deputy Commissioner: Does this man have— 

The Witness: But it is possible that it could aggravate. 

The Deputy Commissioner: Does this man have osteo- 
arthritis of the right hip? 
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The Witness: Yes, sir. 
228 The Deputy Commissioner: Was the osteoarthritis 
of the right hip a pre-existing condition before this 
accident of September 29, 1958? 

The Witness: There was no osteoarthritis of the hip in 
the x-rays of February 1958, but there were changes in 
the head of the femur itself, which would normally be 
expected to eventually produce osteoarthritis, which has 
developed since that time. 

The Deputy Commissioner: Do you have an opinion as 
to whether or not the injury sustained by Mr. Mock on 
September 29, 1958, aggravated this pre-existing osteo- 
arthritis of the right hip? 

The Witness: I am not sure whether it did or not. It 
certainly could have. But as I said, the findings that I 
made when I saw him were of the back injury and dise 
problem. 

* ° * * * * * * * * 

The Deputy Commissioner: And does Mr. Mock’s 

present treatment for the right hip relate to this 

damage to the ligamentous structure of his lumbosacral 
spine? 

The Witness: No, sir. 

The Deputy Commissioner: All right, proceed. 

Mr. Mazzuchi: What was his answer? 

The Deputy Commissioner: His answer was, ‘‘No, sir.’’ 


s s * * es s . * * 
Cross-Examination 


By Mr. Magee: 


Q. Doctor, as I understand it from your last answer, 
the present condition in the hip which now may or may not 
require immediate surgery was not in your opinion related 

back to the accident of September 1958; is that 
230 correct? <A. Yes, sir. I feel that the changes in 
the hip, though early, were present in February 
1958, as seen on the x-rays taken by Drs. Groover, Christie 
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& Merritt in February 1958, and that there has been sub- 
sequently a progression of those changes found in Feb- 
ruary 1958 which would have oecurred regardless of the 
injury but which could have been aggravated by the injury 
of September 1958. 

The Deputy Commissioner: Was it aggravated by the 
injury of September 29, 1958? 

The Witness: I don’t know. 

The Deputy Commissioner: Is it medically probable that 
it was? 

The Witness: It is medically possible. 

The Deputy Commissioner: Not probable? 

The Witness: No, I don’t think that it is probable. 


* + * * * ° * * 
Redirect Examination 
By Mr. Romero: 


Q. In your report, Doctor, dated December 10, 
931 1962, on the second page, which you read, previously, 


you said ‘‘The hip condition may have been aggra- 
vated by the injury of September 1958.’’ A. That is correct. 


* * * * * * * * * * 


Recross-Examination 
By Mr. Magee: 


Q. But as I understand your testimony, Doctor, the 
degenerative condition which you see in the hip today is 
the natural degenerative result of the condition which 
appeared on the x-rays on February 5, 1958? A. That’s 
true. 

Mr. Magee: No further questions. 

The Deputy Commissioner: Would you say Mr. Mock 
has a degenerative arthritis of the right hip, Dr. Ferry? 

The Witness: Yes, sir. 

The Deputy Commissioner: Was the degenerative 
arthritis of the right hip probably aggravated by the injury 
of September 29, 1958? 

The Witness: Ido not know. 
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1. Whether an Order filed by the appellee, Charles Hin- 
binder, Deputy Commissioner, on February 15, 1963, order- 
ing appellants as the employer of one Roy Jackson Mock 
and its compensation carrier to pay the reasonable value 
of all medical expenses, including hospitalization and care, 
incurred by Mock as a result of the injury of September 
29, 1958, was not in accordance with law. 


2. Whether the appellee Einbinder could legally order 
the payment of such medical expenses where none of the 
doctors who treated and saw Mock testified that the present 
medical needs of Mock result from the injury of September 
29, 1958. 


3. Whether the court below erred, after finding that the 
strong evidence in the case was contrary to appellee Hin- 
binder’s finding as there was more than a scintilla of evi- 
dence which includes “‘lay testimony,’’ in holding this 
required an affirmance of appellee’s Order. 


4, Whether the court below erred in denying the plain- 
tiffs’? Motion for Summary Judgment. 


5. Whether the Court erred in granting the defendant’s 
Motion for Summary Judgment. 
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BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


Appellants filed a Complaint in the United States District 
Court for the District of Columbia against the appellee, 
Deputy Commissioner, Bureau of Employees’ Compensa- 
tion, seeking to set aside appellee’s Order of February 15, 
1963 requiring appellants to pay the reasonable value of all 
medical expenses incurred by one Roy Jackson Mock as 
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contrary to law and unsupported by substantial evidence 
(J.A. 2). Defendant-appellee filed a Motion for Summary 
Judgment (J.A. 13). Plaintiffs-appellants filed a Cross 
Motion for Summary Judgment (J.A. 14) with a support- 
ing Affidavit of Counsel (J.A.15). Judge Alexander Holt- 
zofft of the court below filed a Memorandum Opinion on 
September 27, 1963 (J.A. 52), on October 7, 1963 entered 
an Order denying the appellants’ Cross Motion for Sum- 
mary Judgment, granting the appellee’s Motion for Sum- 
mary Judgment and dismissed the Complaint with prej- 
udice (J.A. 53). Appellants duly noted an appeal from 
the Order of October 7, 1963 (J.A. 53). 


The jurisdiction of this Court is invoked under Section 
1221, Title 28, U.S.C.A., which confers upon this Court 
jurisdiction of appeals from all final judgments of the 
United States District Court for the District of Columbia. 


STATEMENT OF FACTS 


Appellants filed a Complaint to set aside as not in accord- 
ance with law and as unsupported by substantial evidence 
an Order filed by Charles Einbinder, Deputy Commis- 
sioner, Bureau of Employees’ Compensation, on February 
15, 1963 (J.A. 2). No compensation payments are involved 
because all compensation payments for the temporary dis- 
ability resulting from an injury sustained by Roy Jackson 
Mock,? an employee of appellant, Thompson’s Dairy, Inc.,’ 
on September 29, 1958, at which time appellant, Lumber- 
mens Mutual Casualty Company‘ was the insurance carrier 
for Thompson’s, have been paid and appellee in his Order 
so found (J.A. 12, 13). The portion of the Order which 


“aSA refers to the Joint Appendix of the parties to this appeal. 
2 Hereinafter referred to as Mock. 
3 Hereinafter referred to as Thompson’s. 
4 Hereinafter referred to as Lumbermens, 
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appellants assert is not in accordance with law and un- 
supported by substantial evidence reads (J.A. 18): 


‘<The employer and the insurance carrier shall also 
pay the reasonable value of all medical expenses, in- 
cluding hospitalization and care, incurred by the 
claimant as a result of the injury of September 29, 
1958, and shall continue to furnish the claimant with 
such necessary medical treatment, hospitalization and 
eare as the nature of the injury and the process of 
recovery may require.”’ 


The basic question involved is whether the present medi- 
cal needs of Mock are ‘‘a result of the injury of Septem- 
ber 29, 1958.”’ 


The Complaint alleged appellee ordered a joint hearing 
of two cases pending before him, No. 284-926 dealing with 
an accident on September 29, 1958, and No. 284-1076 deal- 
ing with a later accident involving Mock, which occurred 
on February 4, 1961, at which latter time Lumbermens was 


not on the coverage for Thompson’s and its carrier was 
American Mutual Liability Insurance Company.° The 
Complainant alleged at this joint hearing the evidence 
established that Mock had a degenerative condition in his 
right hip, which pre-existed all traumas involving Mock, 
which degenerative condition had run a natural course for 
this type of disease. The Complaint alleged all injuries 
claimed by Mock to have been sustained in the accident of 
September 29, 1958 have been cured, have cleared up and 
no present medical needs grow out of such temporary in- 
juries. The Complaint alleged four doctors testified at the 
joint hearing, namely, Drs. Eisenberg, Rizzoli and Or- 
mandy for appellants, Dr. Ferry for Mock, and all testi- 
fied the present condition in the right hip of Mock was de- 
generative, arising from causes other than trauma, and all 
injuries sustained in the accident of September 1958 had 
healed, cleared up and required no further medical atten- 


5 Hereinafter referred to as American. 
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tion. Neither Mock nor his wife testified that the present 
needs of Mock for medical treatment arose out of any 
particular traumatic incident (J.A. 2-7). 


The Complaint alleged Mock’s medical witness, Dr. 
Ferry, testified to treatments concerning the injury of Sep- 
tember 1958 and that these treatments resulted in the heal- 
ing of this injury sustained in that accident. Dr. Ferry’s 
final diagnosis was a degenerative condition of the right 
hip which was present as early as February 1958, he could 
not say the injuries of 1958 in any way aggravated or in- 
jured the hip because he was of the opinion in the head of 
the femur there was a degenerative asceptic necrosis and 
any present proposed medical treatment did not relate to 
any damage Mock suffered through trauma in the accident 
of September 1958. Dr. Ferry was of the opinion it was 
not medically probable that the injuries sustained on Sep- 
tember 29, 1958 in any way aggravated the degenerative 
changes taking place in the right hip of Mock. He recom- 
mended against any operative procedures. (J.A. 6-7) 


The Complaint alleged, after the conclusion of the con- 
solidated hearing, appellee instead of entering an Order 
disposing of the two consolidated cases entered an Order 
in the case involving the September 1958 accident only. 
In this abortive Order appellee ordered appellants to pay 
all medical expenses which are ‘‘a result of the injury of 
September 29, 1958”’ (J.A. 7). The Complaint alleged this 
abortive Order is not in accordance with law and unsup- 
ported by substantial evidence (J.A. 9). Appellants prayed 
that the Order requiring them to pay for the present medi- 
cal needs of Mock be adjudged not in accordance with law 
and be set aside (J.A. 9). 


Appellee did not answer the Complaint and filed a Mo- 
tion for Summary Judgment (J.A. 13) and attached thereto 
the transcript of the proceedings before him (J.A. 13-14). 


Appellee’s Statement Pursuant to Rule 9(h) of the Local 
Civil Rules does not set out any statement of admitted 
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facts but merely states the Order in question is ‘‘sup- 
ported by the evidence in the record” (J.A. 14). 


Appellants filed a Cross Motion for Summary Judgment 
(J.A. 15) and filed in support thereof an Affidavit of Coun- 
sel (J.A. 15) supported by four exhibits, A, B, C and D 
(J.A. 21-25). 


The Affidavit of Counsel, which was uncontradicted, 
stated that at the joint hearing of cases Nos. 284-926 and 
984-1076, all parties, including American, insofar as the 
February 4, 1961 accident also was concerned, submitted 
evidence and closed their cases (J.A. 15-16). 


Notwithstanding appellee consolidated the hearing of 
these two cases, including also claims for compensation 
and medical expenses arising out of the injuries sustained 
in the last accident of February 4, 1961, while American 
was on the coverage, appellee ruled only in regard to the 
open case involving Lumbermens and has not rendered any 
decision in regard to Mock’s claim that his present medical 
needs arose out of the last accident of February 4, 1961 
when American was on Thompson’s coverage. Appellee 
made this abortive Order notwithstanding the medical tes- 
timony adduced, if trauma is to be considered a factor in 
the present medical needs of Mock, the latest accident of 
February 4, 1961 was the major accident and the cause of 
Mock’s present medical needs (J.A. 16). None of the 
doctors who testified before appellee, nor did Mock or Mrs. 
Mock, testify that Mock’s present medical needs resulted 
from any accident, particularly the 1958 accident (J.A. 16). 
Appellee did not place into the record his observations and 
judgment, contrary to those expressed by the four doctors 
who testified before him. Appellee did not introduce in 
evidence any theory causally connecting the present medi- 
cal needs of Mock with the traumatic incident in 1958 (J.A. 
16). Appellee did not testify about his observations and 
judgment concerning the evidence adduced and afforded 
no opportunity to any interested party to cross-examine 
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him if he were to base a finding upon his own knowledge or 
experience, as distinguished from the evidence adduced 
(J.A. 16). 


Counsel’s affidavit states when he received the Compen- 
sation Order of February 15, 1963, which required appel- 
lants to pay for medical expenses incurred by Mock ‘‘as a 
result of the injury of September 29, 1958’’ he referred 
this order to the four doctors who testified before appellee 
in order to ascertain what present medical care was re- 
quired as a result of the injury of September 29, 1958 
(J.A. 17). Each of these four doctors had testified before 
appellee that none of the present medical needs of Mock 
resulted from the trauma in 1958 (J.A. 17). Replies were 
received from each of the four doctors who testified before 
appellee (J.A. 17). 


Dr. Eisenberg by letter dated February 27, 1963 (Ex- 
hibit A to Affidavit of Counsel) stated (J.A. 17-18): 


Mock ‘‘has recovered without any evidence of dis- 
ability and is not in need of further treatment for in- 
juries associated with a trauma which occurred in 
19587’. 


and Mock’s condition is 


‘ta degenerative process having its origin before the 
accident of 1958, and which was not altered by the 
injuries of 1958 and would have been identical today 
if the accident of 1958 had not occurred.’’ 


Dr. Rizzoli by letter dated February 28, 1963 (Exhibit 
B to Affidavit of Counsel) stated (J.A. 18): 


*<T find no evidence of neurosurgical disease or in- 
jury which resulted from his injury of 1958.”’ 


Dr. Ormandy by letter dated May 7, 1963 (Exhibit C to 
Affidavit of Counsel) stated (J.A. 18): 


“It is my opinion that the patient on 2-4-60 had a 
degenerative asceptic necrosis of the right hip which 
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existed prior to the accident of 9-29-58. While trauma 
in 1958 was involved in his history, which might have 
added some temporary effect on the symptoms of this 
degenerative disease, the basic changes came about 
through a process of degeneration within the bone it- 
self and did not result from trauma of September 
1958.”’ 

“The present medical needs of Mr. Mock are not 
the result of the traumatic incident of 1958. If trauma 
is to be considered a possible factor in this case, I am 
of the opinion that the major traumatic incident was 
the accident which occurred on 2-4-61, because of the 
advanced degenerative condition then existing in the 
hip joint.”’ 


Dr. Ferry (Mock’s medical expert) by letter dated 
March 1, 1963 (Exhibit D to Affidavit of Counsel) stated 
(J.-A. 18-19): 


‘<I do not believe that the injury has altered the 
cause of this degenerative process in any significant 
way. * * * There is no evidence in my opinion of any 
further need for treatment of the conditions in the 
back secondary to the injury of September 29, 1958, 
since symptoms of this condition have subsided and 
physical findings are no longer present.” 


Dr. Eisenberg testified at the hearing before appellee, 
if trauma is to be considered a factor, the injuries result- 
ing from the accident of February 4, 1961, because of the 
then advanced degenerative condition existing in the hip, 
would have to be considered as the ‘‘precipitating cause”’ 
of such medical needs (J.A. 19). And so did Dr. Or- 
mandy. Neither Mock nor Mrs. Mock, nor did any other 
doctor testify before appellee that the present medical 
needs of Mock resulted from the accident in September of 
1958 (J.A. 19). 

Appellants’ Statement of Material Facts under Rule 


9(h) of the Local Civil Rules stated the admitted facts 
as alleged in the Complaint and as supported by the testi- 
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mony before appellee as shown in the Transcript (J.A. 25). 
This Statement shows, while Mock was injured on Sep- 
tember 29, 1958, he suffered no fractures. Thompson’s 
and its then carrier, Lumbermens, furnished Mock with 
medical care and paid temporary disability compensation 
from September 30 to October 30, 1958. Since October 30, 
1958 Mock lost no time from work (J.A. 25-26). On Feb- 
ruary 4, 1961 Mock was injured in another serious accident 
when he fell from a truck while loading milk, at a time 
when Lumbermens was no longer the carrier for Thomp- 
son’s, and when American was Thompson’s carrier (J.A. 
26). Mock filed a claim with appellee seeking a Compen- 
sation Award for possible future compensation and for 
medical expenses, alleging that these needs arose out of 
the injuries sustained in the accident of February 4, 1961 
(J.A. 26). 


Three medical experts testified for Lumbermens con- 
cerning the accident of September 1958. These three doc- 
tors testified that the injuries sustained in this accident 
had cleared up and none of the present needs of Mock were 
caused by the accident in September 1958 (J.A. 27). Dr. 
Eisenberg diagnosed Mock’s condition as asceptic necro- 
sis, not precipitated or caused by trauma and testified that 
the trauma in Mock’s history did not alter the progress 
of this disease, which was in existence in 1957 (J.A. 27). 
Dr. Eisenberg testified there was no causal connection be- 
tween trauma, employment and the present medical needs 
of Mock. If any theory of aggravation were to be consid- 
ered, Dr. Hisenberg testified that the accident of February 
4, 1961 would be the ‘‘stimulating’’ cause of Mock’s present 
medical needs, as distinguished from those arising from 
the accident in 1958. (J.A. 27-36, T. 30-36°) 


Dr. Eisenberg was firm in his opinion that trauma would 
not aggravate Mock’s degenerative hip condition and if 


6T. refers to the Transcript of the hearing before appellee, printed in the 
Joint Appendix commencing therein at page 55 et seq. 
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trauma is to be accepted in this regard, logic would take 
the last accident (February 4, 1961 when American was on 
Thompson’s coverage) as the stimulating cause of the 
final treatment (J.A. 36, T. 64). 


Dr. Rizzoli agreed with Dr. Hisenberg that the changes 
in the head of the right femur were degenerative in nature 
and arose from causes not of traumatic origin (J.A. 36). 
Dr. Rizzoli testified Mock sustained serious injuries in the 
accident of February 4, 1961 involving injuries to his right 
hip, the groin area and the rib cage on the right side. Dr. 
Rizzoli testified Mock recovered from all injuries sustained 
in the accident of 1958 and needed no further medical at- 
tention in regard to any injuries sustained in that accident 
(J.A. 36, T. 72-74). 


Dr. Ormandy testified as early as February 4, 1958 x-rays 
of Mock showed systic and sclerotic changes in the head 
of the right femur and these were degenerative changes, 
not the result of trauma (J.A. 39). If trauma were to be 
considered in the medical picture, Dr. Ormandy testified 


the latest accident of February 4, 1961, because of the ad- 
vanced degenerative condition of the hip, would have to 
be considered as ‘‘the major injury”? (J.A. 40). Dr. Or- 
mandy testified the medical needs of Mock would be present 
today, irrespective of any trauma in the past, because the 
degenerative changes have occurred naturally in the right 
hip of Mock (J.A. 40, T. 93-94). 


Mock called Dr. Ferry as his medical expert. Dr. Fer- 
ry’s final diagnosis was (J.A. 43, T. 224, J.A. 146) Mock 
had a ‘‘degenerative condition of the right hip’’ present in 
February 1958, prior to the injury of September 1958, and 
the condition could possibly be brought on by a previous 
injury. In the head of the femur there was definite degen- 
erative asceptic necrosis (T. 223, J.A. 146). Dr. Ferry 
testified it was not medically probable that the injury of 
September 29, 1958 in any way aggravated the degenera- 
tive changes taking place in the right hip of Mock (T. 230, 
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J.A. 150). Dr. Ferry recommended against any present 
operative procedures to Mock’s right hip (J.A. 43, T. 224- 
229, J.A. 146-149). Dr. Ferry testified, on questioning by 
appellee, that Mock’s present treatment did not relate to 
damage resulting from the accident in September 1958 
(J.A. 14, T. 229). Dr. Ferry’s final position was that the 
degenerative condition seen in the hip of Mock is the nat- 
ural degenerative result of the condition which appeared 
on the x-rays taken on February 5, 1958 (J.A. 45, T. 231). 
Neither Mock, Mrs. Mock, nor any of the physicians who 
testified at the consolidated hearing before appellee testi- 
fied that Mock needed any further medical attention as the 
result of any injuries sustained in the accident of Septem- 
ber 1958, as all of these injuries had cleared up and re- 
quired no further medical attention (J.A. 45, par. 13 Com- 
plaint, T. 6-233, J.A. 56-158). 


Appellee on February 15, 1963, instead of entering a 
consolidated Order disposing of the claims arising out of 
the accident of September 29, 1958 and ont of the later 
accident of February 4, 1961, which two doctors—Drs. 
Eisenberg and Ormandy—testified could, because of the ad- 
vanced degenerative condition in the right hip of Mock, if 
trauma could be considered as a factor in his medical pic- 
ture, be considered as the stimulating cause for Mock’s 
present needs and the major accident in his medical picture, 
as distinguished from any results arising from the trauma 
in 1958, entered an Order contrary to the medical evidence 
adduced and all of the evidence when considered as a whole 
requiring appellants to pay medical expenses incurred by 
Mock ‘‘as a result of the injury of September 29, 1958.’’ 


After the entry of this abortive Order, appellants filed 
their Complaint alleging the Order was not in accordance 
with law and sought to have this Order for medical pay- 
ments set aside. Appellee filed a Motion for Summary 
Judgment. Appellants filed a Cross Motion for Summary 
Judgment. These Motions were heard by Judge Holtzoff. 
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On September 27, 1963 Judge Holtzoff filed a Memo- 
randum Opinion, in which he stated the question was 
whether appellee’s Order was ‘‘sustained by substantial 
evidence”’ (J.A. 52). Judge Holtzoff said the question was 
whether appellee ‘‘was warranted in finding that em- 
ployee’s hip condition resulted from an injury that he sus- 
tained in September 1958’’ (J.A. 52). Judge Holtzoff 
stated lay testimony may be considered in determining 
this medical question (J.A. 52). Judge Holtzoff found 
that the strong evidence against this condition was on the 
side of the appellants (J.A. 53), while the evidence in sup- 
port of appellee’s findings ‘‘is not strong, nevertheless it 
is more than a scintilla and meets the test of substanti- 
ality’? and notwithstanding that the strong evidence was 
on the side of appellants, concluded the abortive Order of 
the appellee should be ‘‘sustained’’ (J.A. 53). In support 
of his decision, Judge Holtzoff stated Dr. Ferry expressed 
the opinion Mock’s symptoms were due to his 1958 in- 
juries (T. 215, J.A. 140). This is an incorrect statement 
of Dr. Ferry’s testimony. T. 215, J.A. 140 shows Dr. 
Ferry was stating the opinion he had in September of 1958 
when he then felt that ‘‘his symptoms at that time were 
due to the injury of September 26, 1958.’’ Dr. Ferry testi- 
fied thereafter Mock was discharged from the hospital (T. 
216, J.A. 141), when he next saw Mock on November 28, 
1958 he showed considerable improvement and ‘‘had been 
able to continue his work.’’ (T. 217, J.A. 141). When next 
seen on April 27, 1959 Mock was getting along ‘‘fairly 
well’? (T. 217, J.A. 141). Dr. Ferry testified that one week 
prior to April 27, 1959 Mock had another accident when he 
was running to his automobile and restrained his back and 
his right leg (T. 218, J.A. 142). However, Mock was able 
to go back to work and has been at work since (T. 218, 
J.A. 142). Dr. Ferry testified, while Mock’s problem in- 
dicated a disc syndrone, at the time he testified, he was 
then of the opinion that he did not have a dise problem 
and has recovered pretty well and ‘‘at the present time 
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no treatment is indicated?’ (T. 219, J.A. 143). Dr. Ferry 
testified since these incidents he has diagnosed a ‘‘new 
development consisting of a deterioration of the right hip 
joint”? (T. 221, J.A. 144) which changes x-rays now reveal 
were present as of February 5, 1958 and was diagnosed as 
‘tan asceptie necrosis and degenerative change involving 
the head of the right femur’”’ (T. 223, J.A. 145-146). Dr. 
Ferry recommended against operative procedures to the 
hip (T. 225, J.A. 147) and when pressed by questioning by 
appellee testified he couldn’t say definitely whether the 
September 1958 injury aggravated the hip or not (T. 226, 
J.A. 147). Dr. Ferry specifically answered appellee’s ques- 
tion as to whether the present treatment for the right hip 
could be related to the damages sustained in the accident 
of September 1958 in the negative (T. 229, J.A. 149). His 
final medical position was that the present condition in 
Mock’s hip may or may not require surgery but it was in 
his opinion not related to the accident of September 1958 
(T. 229-230, J.A. 149). He further testified that the 
changes in Mock’s hip show a progression of the changes 
seen in February 1958 ‘‘which would have occurred re- 
gardless of the injuries”? (T. 230, J.A. 149-150). When 
pressed by questioning by appellee as to whether the hip 
condition was aggravated by the injury of September 29, 
1958, Dr. Ferry said he didn’t know but he did not think 
it was medically ‘‘probable.”? (T. 230, J.A. 150). When 
pressed again by appellee and asked whether the degener- 
ative arthritis of the right hip was probably aggravated 
by the injury of September 29, 1958, Dr. Ferry answered, 
“JT don’t know” (T. 231, J.A. 150). 


Thus, the reference to an early opinion in 1958 of Dr. 
Ferry does not support Judge Holtzoff’s opinion that there 
was a casual connection between the 1958 injury and the 
present medical needs of Mock. 


Judge Holtzoff in his opinion next states Dr. Ormandy 
expressed the view a major accident could aggravate a 
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prior arthritic condition and the need of medical treatment 
was hastened by the injuries, citing T. 102, J.A. 104 and 
T. 108, J.A. 107. A reading of the transcript commencing 
at T. 101 to T. 102, J.A. 104 to 107 does not not support 
Judge Holtzoff’s finding that the September 1958 accident 
was the causation of the present medical needs of Mock. 
At T. 101, J.A. 104, Dr. Ormandy testified he had a history 
of further injuries involving Mock on ‘‘February 4, 1961’’ 
and he was asked whether he had an opinion as to whether 
that accident ‘‘could have been a contributing factor to his 
present condition, aggravation of it’? and while his answer 
is rather equivocal, he ‘‘felt’’ that accident ‘‘could aggra- 
vate such condition.’’ A reading of T. 108, J.A. 107, like- 
wise does not support the finding that the September 29, 
1958 accident caused the present medical needs of Mock. 
Actually Dr. Ormandy testified that the present ‘‘medical 
care is required because of the degenerative change which 
had started long prior to the accident of September 29, 
1958.’ All he said under questioning by appellee was the 
need for treatment might ‘‘probably’’ be hastened by in- 
juries but not specifying whether it was the injury in Sep- 
tember 1958 or the later injury of February 4, 1961 which 
Dr. Ormandy considered to be the ‘“‘major accident.’? On 
further questioning on the specific question that while 
these accidents might have accelerated the need (and we 
must bear in mind that Mock had not been operated as of 
the time of the hearing and his attending physician, Dr. 
Ferry, recommended against an operation) Dr. Ormandy 
testified irrespective of these accidents, Mock ‘‘would ulti- 
mately have to be operated on,’’ that he could not give any 
estimate as to the time of the ‘‘acceleration’’ and in cases 
of this sort, he had no opinion as to this acceleration be- 
cause ‘‘this disease has run a natural course’? (T. 109, 
J.A. 108). 


Such equivocal testimony will not support a finding that 
the 1958 injury was the cause of the present medical needs 
of Mock or that such medical needs are a result of the Sep- 
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tember 1958 accident. This equivocal evidence relied on 
by Judge Holtzoff does not meet the test of substantiality. 


The only other medical evidence cited by Judge Holtzoff 
in his Opinion reads (J.A. 53): 


‘Dr. Rizzoli was of the opinion that arthritis of the 
hip ean be aggravated by an injury”’ 


Judge Holtzoff refers to a general statement of Dr. 
Rizzoli at T. 82, J.A. 96. There under questioning by 
counsel for Mock, he was asked a general question if an 
injury to a bone would aggravate a previously existing 
osteoarthritis and Dr. Rizzoli answered this was ‘<possible”’ 
(T. 82, J.A. 97). However, appellee required counsel to 
ask if the trauma in this case aggravated a previously dis- 
eased condition of Mock. Dr. Rizzoli in response to this 
specific question stated he was not able to express an 
cpinion as to whether it did (T. 82, J.A. 96) because he 
did not know how to assess asceptic necrosis or what 
produces asceptic necrois as being out of his ‘‘territory”’ 
(T. 83, J.A. 96). When asked by appellee about Mock’s 
right hip when he saw it in 1961, Dr. Rizzoli testified “eT 
saw degenerative changes * * * of the right hip—which, 
because of asceptic necrosis, it seemed to me to be on an- 
other basis other than trauma * * *’’ (T. 84, J.A. 97). Dr. 
Rizzoli testified, on the question of medical needs resulting 
from the injury of the September 1958 and the later in- 
juries on February 4, 1961, that no conditions persisted 
needing medical care in his field (T. 73, J.A. 91), he found 
no disability in Mock in his field (T. 74, J.A. 91) and 
except for treatments for the disabilities resulting from 
the last accident of February 4, 1961, Mock did not need 
any further medical treatment for traumatic conditions 
(T. 75, J.A. 92). 

While Judge Holtzoff in his Opinion stated (J.A. 52) 
‘lay testimony may be considered in such matters,’’ no 
lay testimony was adduced that the injury Mock sustained 
in 1958 caused his present medical needs. 
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STATUTE INVOLVED 


Section 921(b) (Review of compensation orders), 33 
U.S.C.A. provides in applicable part: 


“Tf not in accordance with law, a compensation 
order may be suspended or set aside, in whole or in 
part, through injunction proceedings, mandatory or 
otherwise, brought by any party in interest against the 
deputy commissioner making the order, and instituted 
in the Federal district court for the judicial district 
in which the injury occurred (or in the district court 
of the United States for the District of Columbia if 
the injury occurred in the District). 


STATEMENT OF POINTS 


1. The District Court erred in granting the appellee’s 
Motion for Summary Judgment and in dismissing the Com- 
plaint with prejudice. 


2. The District Court erred in denying the appellants’ 
Cross Motion for Summary Judgment in their favor. 


3. The District Court erred, after finding the evidence 
in support of the Order of appellee was not strong and the 
strong evidence was contrary to the Order, in holding the 
evidence supporting the Order ‘‘is more than a scintilla 
and meets the test of substantiality.’’ 


4. The District Court erred in not holding that the Order 
complained of was not in accordance with law. 


SUMMARY OF ARGUMENT 


The basic question posed is whether the present medical 
need of Mock is ‘‘a result of the injury of September 29, 
1958.’? The Complaint alleged and the transcript of the 
proceedings before appellee established Mock was involved 
in three accidents, an accident on September 29, 1958, an 
accident one week before April 27, 1959 injuring his back 
and right leg (T. 217-218, J.A. 141-142) and an accident 
on February 4, 1961. However, since October 1958 Mock 
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lost no time from work. The four doctors who testified at 
the joint hearing below, namely Drs. Eisenberg, Rizzoli, 
Ormandy and Ferry, all testified that the condition in the 
right hip of Mock was a degenerative condition, arising 
from causes other than trauma, and all injuries sustained 
in the accident of September 1958 had cleared up and for 
these injuries no further medical attention was required. 
Neither Mock nor Mrs. Mock added anything to the medical 
picture and expressed no opinions as to the cause of Mock’s 
present medical needs, if any. The attending physician 
who testified for Mock, Dr. Ferry, recommended against an 
operation. The medical testimony was all one way. It 
established that the medical needs of Mock arose out of 
the degenerative condition in his right hip, diagnosed as 
asceptic necrosis, which was not caused by trauma. Such 
medical needs would exist irrespective of any trauma, par- 
ticularly that in September of 1958. Dr. Eisenberg testi- 
fied, (T. 64, J.A. 86) if any theory of aggravation through 
trauma was to be considered, the last accident of February 


4, 1961 in logic would have to be considered as the ‘‘stimu- 
lating cause of the final treatment’’ as distinguished from 
earlier accidents. Dr. Ormandy testified it would be ‘“‘a 
major accident”’ (T. 103, J.A. 105). 


This Court has held, as other courts have throughout 
the United States, that complicated medical questions are 
for medical experts and cannot be determined by lay testi- 
mony. Absent medical testimony on causation, a party is 
not entitled to prevail. 

Brown v. Keaveny, No. 17490 decided by this Court on 


December 12, 1963, ... U.S. App. D.C. ..., ... F. 2d 
..., and the cases therein cited. 


This principal applies to Orders under the Workmen’s 
Compensation Acts dealing with medical problems of the 
hip. 

Anthony v. Lee Coal Co., (Pa. Super), 77 A. 2d 657 
(1951). 
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Our case involves only an Order for medical care. It 
does not involve an Award of Compensation. Hence, the 
presumptions set forth in the Act, 33 U.S.C.A., Sec. 920, 
and the numerous cases considering Compensation Awards 
do not apply to the Order here involved as it deals only 
with medical payments. The Supreme Court has held 
Orders for medical payments are not Compensation Orders. 


Marshall v. Pletz, 317 U.S. 383, 87 L. Ed. 348. 


The evidence in this case at best is equivocal and hence 
does not meet the test of substantiality as defined by this 
Court. 


Rodgers v. Lawson, 83 U.S. App. D.C. 281, 170 F. 2d 
157, 158, 161 (1948). 


The evidence considered as a whole does not support 
appellee’s Order. 


O’Leary v. Brown-Pacific-Mazon, Inc., 340 U.S. 504, 
95 L. Ed. 483. 


On the record as a whole the court below should have 
denied appellee’s Motion for Summary Judgment and 
should have granted appellants’ Cross Motion for Sum- 
mary Judgment in their favor. 


ARGUMENT 


As we have shown in our Statement of Facts the Com- 
plaint alleged and the transcript of the hearing before 
appellee established the medical problems of Mock were 
not caused by the accident of September 29, 1958, the 
injuries sustained in that accident had healed, he needed 
no further treatment for them and they did not disable 
him from working since October 1958 up to the time of the 
hearing. The four doctors who testified at the hearing 
before appellee, Drs. Eisenberg, Rizzoli, Ormandy and 
Ferry, all agreed that the condition in the right hip of 
Mock was degenerative, arose from causes other than 
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trauma, all injuries sustained in the accident of September 
1958 had cleared up and these injuries required no further 
medical treatment. Neither Mock nor his wife in their 
testimony added anything to the medical picture because 
they expressed no opinions as to Mock’s present medical 
needs. Dr. Ferry, Mock’s attending physician and his 
medical witness, testified against an operation to Mock’s 
hip. Drs. Eisenberg and Ormandy testified, if any theory 
of aggravation by trauma were to be considered in con- 
nection with Mock’s present medical needs, the last acci- 
dent of February 4, 1961 would have to be considered as 
the stimulating cause for such needs as distinguished from 
earlier accidents and ‘‘the major accident’’ at a time when 
American was on Thompson’s coverage. The medical 
testimony established the present medical needs of Mock 
would be present because of the degenerative changes in 
his right hip, irrespective of trauma. No doctor testified 
the present medical needs of Mock result from the 
accident of September 1958. 


The Complaint alleged these facts and sought to have 
the Order for medical care adjudged not to be in accordance 
with law and unsupported by substantial evidence. Appel- 
lee filed no answer to the merits and instead filed a Motion 
for Summary Judgment, relying upon the transcript of the 
proceedings before him. Appellants filed a Cross Motion 
for Summary Judgment supported by an Affidavit of Coun- 
sel with an itemized statement of the admitted material 
facts under Rule 9(h) of the Local Civil Rules. Judge 
Alexander Holtzoff after hearing arguments on these Mo- 
tions filed an Opinion below (J.A. 52). Judge Holtzoff 
found in this Opinion that there was no strong evidence 
supporting appellee’s Order, that the strong evidence was 
to the contrary, yet based on five references to the transcript 
held the evidence supporting appellee’s Order was ‘‘more 
than a scintilla, hence met the test of substantiality.’? Two 
of the references, T. 160, J.A. 120 and T. 200, J.A. 135 
refer to testimony of Mock and his wife that pain followed 
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the accident of September 1958 and home medical treatment 
was given thereafter. Judge Holtzoff stated lay testimony 
of this nature could be considered in determining the 
medical problem involved, citing Independent Pier Co. v. 
Norton (C.A. 9th) 54 F. 2d 734, 735 (1931). The cited 
case deals with a Compensation Award, not an Order for 
medical payments. This case holds where a Compensation 
Award is ‘“‘unsupported by the evidence’? (p. 735) the 
Award would ‘‘not be in accordance with law.’’ We say 
because we are dealing only with medical needs that medi- 
cal needs must be based on expert medical testimony. Such 
medical testimony cannot be supplied by Mock and his 
wife, moreover, in this case it was not supplied by them 
at all. 


This Honorable Court in numerous cases involving medi- 
cal needs has held over and over that medical questions 
are dependent upon expert medical testimony and absent 
such medical testimony a trier of the fact cannot make a 
causation finding in the medical field in this regard. 


Thus, in Brown v. Keaveny, No. 17490 decided on Decem- 
ber 12, 1963, ... U.S. App. D.C. ..., ... F. 2d... this 
Court affirmed a directed verdict in favor of a dental 
surgeon in a malpractice case. During an operation on 
plaintiff’s jaw, her jaw was fractured. Plaintiff did not 
produce medical evidence that the fractured jaw was the 
result of some specific negligence or evidence that the de- 
fendant did not exercise due care. This Court affirmed 
because of the lack of medical evidence, citing Rodgers v. 
Lawson, 83 App. D.C. 281, 282, 170 F. 2d 157, 158 (1948) ; 
Quick v. Thurston, 110 U.S. App. D.C. 169, 172, 290 F. 2d 
360, 363 (1961) and Hohenthal v. Smith, 72 App. D.C. 343, 
346, 114 F. 2d 484, 497 (1940). In this regard this Court 
held (Slip Opinion, p. 2): 

“(In short, where the question turns on the merits 
and the performance of scientific treatment, the issue 
may not be resolved by the jury without the aid of 
expert opinion.”’ 
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Judge Wright in his dissenting opinion admitted this 
basic proposition of law to be correct and pointed out that 
this ‘‘protective wall which the law has erected’’ is based 
on Ewing v. Goode, C.C.S.D. Ohio, 78 F. 442, 443 (1897)" 
and the Quick case, (S.O. pp. 3, 6). 


7 Cases dealing with medical problems throughout the United States, such 
as malpractice cases, generally hold that proper medical diagnosis and/or 
treatment ‘‘cannot be determined by the testimony of laymen and non-expert 
witnesses. Since it is only those learned in the profession who can say what 
should have been done or that what was done ought not to have been done.’’ 
In matters dealing with medical questions, the courts generally have held that 
medical questions are for medical experts and ‘‘laymen, even jurors and the 
courts, are not permitted to say what is proper treatment for a discase or how 
a specific surgical operation shall be handled’’ following Ewing v. Goode 
(C.C.), 78 F. 442, 443, 450; Meador v. Arnold (Ky.), 94 S.W. (2d) 626; Yates 
v. Gamble (Mian.), 268 N.W. 670; Winters v. Rance (Neb.), 251 N.W. 167; 
Sullivan v. Montgomery, 279 N.Y.S. 575; Coleman v. McCarthy (R.I.), 165 
Atl. 900; Myrlie v. Hill (S.D.), 236 N.W. 287; Henley v. Mason (Va.), 153 
S.E. 653; Howell v. Bigart (W. Va.), 152 S.E. 323; Kuehnemann v. Boyd 
(Wis.), 214 N.W. 326; Ales v. Ryan, 8 Cal. (2d) 83; Davis v. Grisson (Tex.), 
103 S.W. (2d) 466; Whitson v. Hillis (N.D.), 215 N.W. 480; Howell v. Jackson 
(Ga.), 16 S.E, (2d) 45; McNamara v. Emmons, 36 Cal. App. (2d) 199; 
Calhoun v. Fraser (Tenn.), 126 S.W. (2d) 381; Pilgrim v. Landham (Ga.), 11 
S.E. (2d) 420; Nelson v. Sandell (Iowa), 209 N.W. 440; McDaniel v. Wolcott 
(Neb.), 214 N.W. 296; White v. Burton (Okla.), 71 Pac. (2d) 694; Funk v. 
Bonham (Ind.), 151 N.E. 22; Updegraff v. Gage-Hall Clinic et al (Kan.), 
264 Pac. 1078; Jensen v. Findley (Cal.), 62 Pac. (2d) 430; Hiraide v. Cochran 
(Cal.), 293 Pac. 165; Burns v. Haskel (Me.), 166 Atl. 384; Graves v. Katzel 
(W. Va.), 164 S.E. 796. The general rule that the evidence of expert wit- 
nesses is offered to supplement the general information of the triers of fact 
and such triers are not bound to accept expert opinions, does not apply in 
medical cases. Ewing v. Goode (C.C.), 78 F. 442, 450; Ales v. Ryan (Calif.), 
8 Cal. (2d) 82, Burns v. Haskel (Me.), 166 Atl. 384, and see: Regan, Medical 
Malpractice (1943 Ed.), Ch. VII, Sec. 21, p. 84. As Chief Justice and Presi- 
dent Taft, while a Circuit Judge, so aptly stated in the landmark decision 
of Ewing v. Goode, supra, at p. 450 (cited with approval in Gunning v. Cooley, 
281 U.S. 90, pp. 94, 95, 50 S. Ct. 231, 233) in directing a verdict for the 
Defendant-Doctor Goode for allegedly causing the loss of sight in the right 
eye and the impairment of sight in the left eye of the Plaintiff (p. 443) for 
lack of medical expert testimony supporting the Plaintiff’s claim: ‘‘But when 
the case concerns the highly specialized art of treating an eye for cataract, or 
for the mysterious and dread disease of glaucoma, with respect to which a 
layman can have no knowledge at all, the court and jury must be dependent 
on expert evidence. There can be no other guide, and, where want of skill or 
attention is not thus shown by ezpert evidence applied to the facts, there is 
no evidence of it to be submitted to the jury.’’ (Italics supplied). 
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In Rodgers v. Lawson, 83 App. D.C. 281, 170 F. 2d 157 
(1948) this Court affirmed a directed verdict in a medical 
ease in favor of the defendant doctor for lack of expert 
medical testimony and held (p. 161): 


“‘It involves the questions of the merits of a diag- 
nosis and scientific treatment. This cannot be deter- 
mined by a lay jury without the aid of expert opinion. 
Cayton v. English (1927, 57 App. D.C. 324, 23 F. 2d 
ee) supra, Ewing v. Goode, C.C.D.W. Ohio, 1897, 78 

. 442.?? 


In Quick v. Thurston, 83 U.S. App. D.C. 281, 290 F. 2a 
360 (1961), this Court affirmed a directed verdict in favor 
of the defendant doctor in an action for wrongful death 
caused by using unsterile instruments in removing a 
urethral stricture and an En Banc decision held (p. 363) : 


““At best the testimony most favorable to appellant 
was that there were two possible theories as to source 
of the infection, unsterile instruments or the chronic 
infection already present in the lower urinary tract. 
Obviously, the jury could not be allowed to guess that 
the former was the source when appellant’s own medi- 
cal expert could not express an opinion to that effect. 
On the other hand, if it be assumed that the infection 
spread from a source in the urinary tract, a finding 
of negligence could only be predicated upon expert 
testimony * * *,”? 


In Hohenthal v. Smith, 72 App. D.C. 348, 114 F. 2a 494 
(1940), this Court affirmed a directed verdict in favor of 
the defendant doctor because giving the evidence the inter- 
pretation most favorable to the plaintiff, that injuries arose 
through a delay of six weeks in removing a rusty needle 
that evidence was subject to the interpretation, because 
her operation was serious, there was no need for haste. 
Hence such evidence did not establish a sufficient basis for 
submitting the issue to a jury. In other words, this Court 
held such equivocal evidence did not meet the test of sub- 
stantiality. 
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Judge Holtzoff in his opinion refers to three transcript 
references involving Doctors Ferry and Ormandy. As we 
pointed out in our Statement, these references, T. 215, 
J.A. 140, T. 102, J.A. 104 and T. 108, J.A. 107 deal only 
with general probabilities and these doctors, when asked the 
specific question, did not relate as the cause of Mock’s 
present medical needs the accident of September 1958. 
Further, Dr. Ormandy testified that the present medical 
needs were required because of the natural degeneration in 
the hip of Mock, caused by the disease within the bone 
itself, and such present needs of Mock would have arisen 
irrespective of any prior trauma. (T. 109, J.A. 108) 
Judge Holtzoff also referred to Dr. Rizzoli’s testimony 
that arthritis of the hip could be aggravated by an injury. 
We have pointed out in our Statement that Dr. Rizzoli was 
not speaking of the 1958 injury when he made this state- 
ment but generally, and when questioned by appellee him- 
self testified that the degenerative condition in the right 
hip of Mock arose from causes other than trauma. Dr. 
Rizzoli testified he knew of no present medical needs of 
Mr. Mock which resulted from trauma, particularly the 
trauma in September 1958. (T. 73-74, J.A. 91) 


We submit that the equivocal statements excerpted out 
of the context by Judge Holtzoff and his references to the 
testimony of Mock and his wife, do not meet the test of sub- 
stantiality as that term has been defined by this Court. 
Thus, in Quick v. Thurston, supra, this Court held (p. 363) 
a ‘‘probability”’ is not enough to meet this test and said 
(p. 363) : 


‘Thus, undisputed expert testimony shows us that 
negligence was not the only potential source of infec- 
tion but simply one of several.’’ 


In this connection this Court cited Ewing v. Goode, 
(C.C.S.D. Ohio 1897) 78 F. 442, 443 and held doctors (and 
we say employers as well) do not (p. 364) ‘‘assume finan- 
cial responsibility for nearly all the ills that the flesh is 
heir to.’ 
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To the same effect is Rodgers v. Lawson, supra, wherein 
this Court also held testimony that is equivocal (i.e. ‘‘hav- 
ing a double or several meanings * * * ’’ Black’s Law 
Dictionary) is ‘‘not substantial’’, citing Pennsylvania R. R. 
Co. v. Chamberlain (1933) 288 U.S. 333, 53 S. Ct. 391, 77 
L. Ed. 819. 


To the same effect is Hohenthal v. Smith, supra. 


The involved condition of Mock’s right hip, which all 
medical experts testified is degenerative and pathological 
in nature, presents a medical question. The present medi- 
cal needs for this degenerative hip condition which has 
run a natural course, which in no way resulted from the 
accident of September 1958 and would be needed irrespec- 
tive of trauma, presents a medical question. These scien- 
tific questions have to be resolved by expert medical testi- 
mony. As Larson, a recognized authority in the field of 
Workmen’s Compensation, puts it: 


««# * * Reliance on lay testimony and administrative 
expertise is not justified when the medical question is 
no longer an uncomplicated one and carries the fact 
finders into realms which are properly within the 
province of medical experts.’’ 


(Larson’s Workmen’s Compensation Law, Vol. 2, See. 
79.54, p. 303). 


It has been held that this principle, that is, the need for 
medical testimony is applicable to hip problems. (Anthony 
v. Lee Coal Co. (Pa. Super.) 77 A. 2d 657 (1951). The 
Court held to support an Award for disability due to pain 
in the hip arising three months after a fall, the claim must 
be connected up with the fall by expert medical testimony. 


Other well considered authorites support this view. 
Drakulich v. Ind. Comm., 137 Ohio St. 82, 27 N.E. 2d 933 
(1940), (strained back eealene in cancer of the liver) ; 
Green’s Case, 266 Mass. 355, 165 N.E. 1201, 73 A.L.R. 476 
(1929) (activation of a quiescent tuberculosis condition) ; 
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Moschogranis v. Concrete Material Mfg. Co., 179 Minn. 177, 
228 N.W. 607 (1930) (hernia). 


In Laundry v. Phoenix Utility Co., 14 La. App. 334, 124 
So. 623 (1929), it was held that medical expert testimony 
must show causation and other testimony cannot overcome 
medical testimony as to the lack of causation between 
broken ribs and ruptured duodenal ulcers. 


To the same effect is Travelers Insurance Co. v. Blazier 
(Tex. Civ. App.) 228 S.W. 2d 217 (1950). 


Hence, the finding in the Order of appellee that the 
present medical needs of Mock resulted from the accident 
in September 1958 is ‘‘unsupported by substantial evidence 
on the record considered as a whole,’’ is contrary to law 
and Judge Holtzoff should have so held. 


O’Leary v. Brown-Pacific-Maxon, Inc., 340 U.S. 504, 
508, 95 L. Ed. 483, 487. 


And, of course, appellee could not base such a finding 


on evidence not of record like the expertise he has acquired 
in the hearing of compensation cases. To do this would 
render his action contrary to law. 


The Supreme Court of the United States has held in 
the field of Federal Administrative Law that all evidence 
relied upon for an administrative finding of fact must be 
put into the record. United States v. Abilene € S. R. Co., 
265 U.S. 274, 44 S.C. 565, 68 L. Ed. 1067 (1924). 


Larson points this out very clearly in his mentioned 
work, Section 79.61, p. 305. This rule has been applied by 
the Supreme Court of the United States where the adminis- 
trative agency relied upon its specialized experience. 
Security and Exchange Commission v. Chenery, 318 U.S. 
80, 63 S. Ct. 454, 87 L. Ed. 626 (1943) ; 332 U.S. 194, 67 S. 
Ct. 1575, 91 L. Ed. 1995 (1947). 


This very contention was made on behalf of the Deputy 
Commissioner in Crowell v. Benson, 285 U.S. 22, 76 L. Ed. 
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598. In the Crowell case the Supreme Court after ruling 
that findings of the Deputy Commissioner, to be valid 
under the due process clauses of the Fifth and Fourteenth 
Amendments, must be ‘‘based upon evidence’? (pp. 47, 
610), put to rest the contention that a Deputy Commis- 
sioner can base an Award ‘‘wholly or partly’? upon an 
ex parte investigation, or upon information gathered from 
other sources, not of record (i.e., the expertise of the hear- 
ing officer) and held (pp. 47, 48, 610, 611) : 


‘“‘The statute provides for notice and hearing, and 
an award made without proper notice, or suitable 
opportunity to be heard, may be attacked and set aside 
as without validity. The objection is made that, as 
the deputy commissioner is authorized to prosecute 
such inquiries as he may consider necessary, the award 
may be based wholly or partly upon an ex parte in- 
vestigation and upon unknown sources of information, 
and that the hearing may be merely a formality. The 
statute, however, contemplates a public hearing and 
regulations ace to require ‘a record of the hearings 
and other proceedings before the deputy commis- 
sioner.’ Sec. 23(b). This implies that all proceedings 
by the deputy commissioner upon a particular claim 
shall be appropriately set forth, and that whatever 
facts he may ascertain and their sources shall be 
shown in the record and be open to challenge and 
opposing evidence. Facts conceivably known to the 
deputy commissioner, but not put in evidence so as 
to permit scrutiny and contest, will not support a com- 
pensation order. Interstate Commerce Commission v. 
Louisville & N. R. Co., 227 U.S. 88, 93, 57 L. Ed. 431, 
434, 33 S. Ct. 185; Chicago Junction Case (Baltimore 
& O. R. Co. v. United States) 264 U.S. 258, 263, 68 L. 
Ed. 667, 673, 44 8S. Ct. 317; United States v. Abilene & 
S. R. Co., 265 U.S. 274, 288, 68 L. Ed. 1016, 1022, 44 S. 
Ct. 565. An award not supported by evidence in the 
record is not in accordance with law.’’ (Italics sup- 
plied). 


The legal situation is further complicated because Mock 
was injured in two accidents subsequent to the September 
1958 accident, the last being on February 4, 1961. In the 


last accident, Mock while loading full cases of milk on a 
truck, with ice and snow on the ground, fell from the truck 
conveyor to the ground, injuring his right leg, his chest 
and his right leg went under him and doubled up as a 
result of this fall (T. 139-140, T. 153-154; J.A. 111-112; 
J.A. 117-118). 


Against this background of accidents and absent expert 
medical testimony that the present medical needs of Mock 
result from the accident of September 1958, appellee’s 
Order is not supported by unequivocal and substantial evi- 
dence as required by the rulings of this Court in the Brown, 
Rodgers, Quick and H ohenthal cases, supra, following the 
Ewing decision of Judge Taft. 


CONCLUSION 


In conclusion, we contend that Judge Holtzoff erred in 
denying appellants’ Motion for Summary Judgment and 
in granting appellee’s Motion for Summary Judgment and 
that his decision should be reversed and the case remanded 


with instructions to grant the relief prayed for by plaintiffs- 
appellants. 


Respectfully submitted, 


Warren E. Macee 
745 Shoreham Building 
Washington 5, D. C. 
Attorney for 
Plaintiffs-Appellants 
Of Counsel 
Macese & Bulow 


745 Shoreham Building 
Washington 5, D. C. 
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STATEMENT OF QUESTIONS PRESENTED 


1. Whether, in an action brought to review a decision 
of the Deputy Commissioner awarding benefits under the 
Longshoremen's and Harbor Workers! Act to determine if 
it is supported by substantial evidence, the plaintiff may, 
in either the district court or this Court, rely on evidence 
not presented to the Deputy Commissioner. | 

2. Whether the Deputy Commissioner's finding that 
claimant's present need for medical treatment is attributable 
to an injury which arose out of and in the course of his 


employment is supported by substantial evidence. 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 18,269 


LUMBERMEN'S MUTUAL CASUALTY COMPANY, 
AND THOMPSON'S DAIRY, INC., 
APPELLANTS , 
Vv. 
CHARIES EINBINDER, DEPUTY COMMISSIONER, 
UNITED STATES DEPARTMENT OF LABOR, 
BUREAU OF EMPLOYEES' COMPENSATION, 
DISTRICT OF COLUMBIA COMPENSATION 


DISTRICT, eam 


ON APPEAL FROM AN ORDER OF THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR THE DEPUTY COMMISSIONER 


COUNTERSTATEMENT OF THE CASE 

This action was instituted by the appellants to set 
aside a compensation order and award made by the Deputy 
Commissioner pursuant to the Longshoremen's and Harbor 
Workers' Compensation Act, 33 U.S.C. 901, made applicable 
to the District of Columbia by 36 D.C. Code 501. The dis- 
trict court on October 7, 1963, granted the Deputy Commissioner's 
motion for summary judgment on the ground that the order and 


errs 


award were supported by substantial evidence. This appeal 


stews ot 


is taken from that ruling. 

The facts concerning the claimant's injuries, as found : 
by the Deputy Commissioner (JA 10-13), are basically undisputed 
The claimant, Roy Jackson Mock, began his employment with 


Thompson's Dairy, Inc., in 1949 as a driver. | He missed no 


Perry Tian ape AC, ea -eye 


time from work and suffered no accidents until December 17, 
1957, when he fell from a truck suffering slight injury 

to his left elbow and right knee cap, and straining the 
muscles about his back and right hip. As a result of this 
injury, he lost one day of work. On September 29, 1958, while! ; 
in the course of his employment as a wholesale relief driver, ae 
claimant was carrying two cans of milk weighing approximately . | 
140 pounds. He sustained personal injury when he stumbled pit 
and fell down four concrete steps, striking the entire 

right side of his body as he fell. He twisted his right leg, ! 
and landed on his right side at the bottom of the steps with 
his back up against the wall. As a consequence of this 
accident, claimant suffered trauma to the right side of his 


body and back, including strain of the low back, damage to 


1/ 
aggravation of pre-existing osteoarthritis of his right hip. 


the ligamentous structure of his lumbosacral spine, and ( 


1/ Blakiston's New =fouta Medical Dictionary, p. 96, states 

that osteoarthri 8 synonomous egenerative arthritis 
and defines it as Ma chronic joint disease; characterized 

by loss of joint cartilage, condensation of bone at the sur- { 


face, and spur formation." 


t 
c 


is: 


As a result of the injury, claimant was wholly disabled from 
September 30, 1958, to October 30, 1958. Compensation for 
that period of temporary total disability has been paid. 
Subsequent to October 30, claimant continued to have pains 
in his right hip and required treatment, including injections 
into his right hip joint. The Deputy Commissioner found 
that the continued pain and the treatment required were due 
to the injury of September 29, 1958. 

Based on the above findings, the Deputy Commissioner, 


pursuant to 33 U.S.C. 907(a), infra, p. 6 , in addition 


to awarding compensation for the temporary period of total 
disability, awarded claimant medical benefits as follows 
(JA 13): 


The employer and the insurance 
carrier shall also pay the reasona- 
ble value of all medical expenses, 
including hospitalization and care, 
incurred by the claimant as a result 
of the injury of September 29, 1958, 
and shall continue to furnish the 
claimant with such necessary medical 
treatment, hospitalization and care 
as the nature of the injury and the 
process of recovery may require. 


Appellants commenced this action in the district court 
"for the suspension and setting aside of" the above compensa- 
tion award (JA 2). The Deputy Commissioner and the appellants 
moved for summary: judgment (JA 13). Appellants attached to 
their motion an affidavit of counsel and statements by the 
four doctors who testified at the hearing. All of these 


documents are dated subsequent to the hearing held before the 
Deputy Commissioner (JA 15-25). The Deputy Commissioner, 
in his reply memorandum to appelilants' motion, pointed out 


that the above affidavits and statements could not be considerett 


ie 


by the court since they were not contained in the record made 
before the Deputy Commissioner. : 

The district court granted the Deputy Commissioner 's 
motion for summary judgment (JA 53-54), holding on the basis 
of "a reading of the entire record of the proceedings before 
the Deputy Commissioner" that the Deputy Commissioner's find- 
ings are supported by substantial evidence ee 52-53). The 
court stated (JA 53): 


While perhaps this evidence | 
is not strong, nevertheless, it is 
more than a scintilla and meets the 
test of substantiality. To be sure, 
there was strong evidence on the. 
other side. Needless to say, however, 
it is not for the Court to weigh the 
evidence pro and con. Its function 
is at an end if it finds that there 
was substantial evidence supporting 
the findings of fact made by the 
Deputy Commissioner. The choice 
between conflicting testimony is. ‘to 
be made by the trier of the facts 
and not by a reviewing court. 


STATUTES INVOLVED 
The Longshoremen's and Harbor Workers ' Compensation 
Act, 44 Stat. 12h, as amended, 33 U.S.C. 901, made applicable | ° 


. 
ae 


to the District of Columbia by 36 D.C. Code, 501, provides in 


4 
——_ fi 
2/ In his affidavit, counsel for appellants specifically 


refers to all of the statements being made subsequent to the 
termination of the administrative proceeding (JA 17). 
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fies 


pertinent part: 


33 U.S.C. 907. Medical services and 
supplies. 


(a) The employer shall furnish 

such medical, surgical, and other 
attendance or treatment, nurse and 
hospital service, medicine, crutches, 
and apparatus, for such period as the 
nature of the injury or the process 
of recovery may require. 


33 U.S.C. 921(b): 


(b) If not in accordance with 
law, a compensation order may be 
suspended or set aside, in whole 
or in part, through injunction 
proceedings, mandatory or other- 
wise, brought by any party in 
interest against the deputy 
commissioner making the order, and 
instituted in the Federal district 
court for the judicial district 
in which the injury occurred (or 
in the United States District 
Court for the District of Columbia 
if the injury occurred in the Dis- 
trict). * 


36 D. C. Code: 502, c45.Stat 600"provides <: 


The provisions of Chapter 18 
of Title 33, U.S. Code, including 
@11 amendments that may hereafter 
be made thereto shall apply in 
respect to the injury or death of 
an employee or an employer carrying 
on any employment in the District 
of Columbia, irrespective of the 
place where the injury or death 
occurs * * *, 


SUMMARY OF ARGUMENT 
1. It is well settled that the Deputy Commissioner's 
findings and conclusions must be accepted upon judicial 
review if supported by substantial evidence in the record. 
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O'Leary v. Brown-Pacific-Maxon, Inc., 340 U.S. 504, 508; 
Phoenix Assurance Co. v. Britton, 110 U.S. App. D.C. 118, 


289 F.2d 784; United Painters & Decorators v. Britton, 112 
U.S. App. D.C. 236, 301 F.2d 560. Similarly, judicial 
review of inferences drawn by the Deputy is limited to a 
@termination of whether those inferences are supported by 
evidence and not inconsistent with-law. Cardillo v. Liberty 
Mutual Ins. Co., 330 U.S. 469. And, as this Court has 
recognized, since the Deputy Commissioner's judgment may 
not be substituted for, it is of no consequence that the 
reviewing court might have reached a different conclusion. 
Groom v. Cardillo, 73 App. D.C. 358, 119 F.2a 697. 

2. dudicial review of the Deputy Commissioner's 
decision is limited to a review of the record made before 
him, since it would be anamolous to hold on the basis of 
evidence never presented to him that he committed error. See 
Crowell v. Benson, 285 U.S. 22; O'Leary v. Brown-Pacific- 
Maxon, Inc., 340 U.S. 504; United States v. Carlo Bianchi 
& Co., 373 U.S. 709; O'Leary v. Brown-Pacific-Maxon, Inc., 
340 U.S. 504; Standard Accident Insurance Co. v. Hoage, 62 
App. D.C. 245, 66 F.2d 275; Tyler v. Lowe, 138 F.2d 867 
(C.A. 2); Wilson & Co. v. Locke, 50 F.2d 81 (C.A. 3); 
O'Loughlin v. Parker, 163 F.2d 1011 (C.A. 4), certiorari 
denied, 337 U.S. 868, rehearing denied, 334 U.S. 824 and 
862;' Bassett v. Massman Construction Co., 120 F.2d 230 


(C.A. 8); Northwestern Stevedoring Co. v. Marshall, 41 F.2d 


28 (C.A. 9). None the less, appellants have interwoven into 
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their brief to this Court evidence not presented to the Deputy 
Commissioner despite both the law on the subject precluding 
this Court from considering that evidence and the fact that 


the district court implicitly rejected that evidence. 


3. In any event, there is substantial evidence in the 
record to support the findings that claimant's injury of 
September 1958, arising out of and in the course of employ- 
ment, aggravated the pre-existing osteoarthritic condition 
of his hip. It being clear that the aggravation or accelera- 
tion of a pre-existing disease by an injury arising out of 
and in the course of employment entitles a claimant to 
benefits under the Longshoremen's and Harbor Workers ' 
Compensation Act, the Deputy Commissioner properly awarded 
claimant medical benefits pursuant to the Act. See Avignone 
Freres, Inc. v. Cardillo, 73 App. D.C. 149, 117 F.2d 385; 
Robinson v. Bradshaw, 92 U.S. App. D.C. 216, 206 F.2d 435, 
certiorari denied, 346 U.S. 899; 01d Dominion Stevedoring 
Corp. v. O'Hearne, 218 F.2d651 (C.A. 4); Hampton Roads 
Stevedor: Corp. v. O'Hearne, 184 F.2d 76 (C.A. 4); 
Henderson v. Pate Stevedoring Co., 134 F.2d 440 (C.A. 5)3 
Brown-Pacific-Maxon Co. v. Cardillo, 91 F. Supp. 968 (S.D. 
N.Y.); Travelers Ins. Co. v. Norton, 43 F. Supp. 531 
(E.D. Pa.). 

ARGUMENT 

This appeal raises two principal issues. This Court 

must first consider the fundamental question of the scope 


of judicial review under the Longshoremen's and Harbor 


Workers! Act. Although the Act provides (33 U.S.C. 921(b)) 
that the Deputy Commissioner's award must be upheld if in 
accordance with law and the Supreme Court has held this to 
mean that all findings and conclusions are to ‘be deemed 
conclusive if supported by substantial record evidence, 
appellants offered to the district court evidence that was 
not considered in the administrative proceeding. Upon its 
rejection by the district court, appellants interwove that 
evidence into its brief to this Court, seeking to have both 
the Deputy Commissioner and the district court reversed on 
the points of evidence not before the former and rejected by 
the latter. This Court must next consider whether the record 
in the administrative proceedings supports the award with 
substantial evidence. : 
z 

UPON JUDICIAL REVIEW OF A COMPENSATION ORDER, THE 

FINDINGS OF THE DEPUTY COMMISSIONER ARE TO BE 

ACCEPTED IF SUPPORTED BY SUBSTANTIAL EVADENCE IN 

THE ADMINISTRATIVE RECORD. 


A. The Limited Scope of Review Under the Paonensorenenes 
and Harbor Workers' Compensation Act. 


The rule applicable to judicial review of compensation 
orders, as pronounced by the Supreme Court in O'Leary Vv. 
Brown-Pacific-Maxon, Inc., 340 U.S. 504, 508, and by this 
Court in, inter alia, Phoenix Assurance Co. vi Britton, 110 
U.S. App. D.C. 118, 289 F.2d 784, and United Painters & 


Decorators v. Britton, 112 U.S. App. D.C. 236, 301 F.2d 560, 
| 


is that the Deputy Commissioner's findings are to be 


accepted unless they are unsupported by substantial evidence 
on the record considered as a whole. And, to be sure, sub- 
stantial evidence consists of such relevant evidence as a 
reasonable mind might accept as adequate to support a conclu- 
sion. 

Similarly, judicial review of the inferences drawn by 
the Deputy Commissioner is limited to a determination of 
whether those inferences are supported by evidence and not 
inconsistent with law. Cardillo v. Liberty Mutual Ins. Co., 
330 U.S. 469. "fhe Deputy Commissioner alone," the Supreme 
Court observed, "is charged with the duty of initially 
selecting the inference which seems most reasonable and his 
choice, if otherwise sustainable, may not be disturbed by 
a reviewing court." 330 U.S. 469, 478. The only question 
properly before the reviewing court is whether there is 
support for the Deputy Commissioner's conclusion. If there 
is, the court's "task is at an end." 330 U.S. 469, 478. 
Accordingly, this Court has properly recognized that "it 
is of no consequence that we [the Court] might have reached 
a different conclusion or that there is a sharp conflict 
in the testimony or even that the evidence preponderates 
strongly against the view expressed by the Deputy. We 


EI Consolidated Edison v. NIRB, 305 U.S. 197, 229; Universal 
amera. COR. Vv. NORD, 340 U.S. 474; NLRB v. Columbian Co., 


cannot substitute our judgment for the Deputy 's judgment, 


nor can we weigh the evidence." Groom v. Cardillo, 73 App. 


D.C. 358, 359, 119 F.2d 697, 698. 
B. Upon Judicial Review of the Deputy Commissioner 's 
Decision, the Reviewing Court May Not Consider 
Any Evidence Not Contained in the Administrative 
Record. 

&s we have demonstrated, the standard of review of 
compensation orders is the substantial evidence test--the 
facts found and inferences drawn by the Deputy Commissioner 
are conclusive if supported by "substantial evidence on 
the record considered as a whole." O'Leary v. Brown-Pacific- 
Maxon, Inc., 340 U.S. 504, 508. The district court's function 
is not to try the matter de novo, but to determine whether 
the Deputy Commissioner acted in accordance with law, i.e., 
whether the record contains substantial evidence to support 
his findings and conclusions. A review of the correctness 
of the Deputy Commissioner's action must of course be limited 
to a review of the record before him; it would be anamolous 
indeed to hold that he committed error on the basis of 
evidence never presented to him. | 

As appellants point out in their brief to this Court 
(pp. 24-25), the Deputy Commissioner's award must be 
SUD ee by substantial evidence in the record made before 
him, This is the basic rationale of Crowell v. Benson, 


4/ See O'leary v. Brown-Pacific-Maxon, Inc., 340 U.S. 504, 
508; Standard Accident insurance Co. v. Hoage, 62 App. D.C. 
245, 66 F.2d 275; Tyler v. Lowe se Pied 87 (c.a. 2); 
Wilson & Co. v. Locke, 50 Fed $1 C.A. 3); O' hiin v. 
Parker, 103 F.2d 1011 (C.A. 4), certiorari dented. 337 U.S. 
B68, rehearing denied, 334 U.S. 824 and 862; Bassett v. 
Messman Construction Co., 120 F.2d 230 (C.A. 8S); Northwestern 
Stevedoring Co. v. Marshall, 41 F.2d 28 (C.A. 9) 


e 
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285 U.S. 22, 46-47, where in addition to the quotation 


reproduced by appellants, the Court stated: 


Apart from cases involving 
constitutional rights to be 
appropriately enforced by proceed- 
ings in court, there can be no 
doubt that the Act contemplates 
that, as to questions of fact aris- 
ing with respect to injuries to 
employees within the purview of 
the Act, the findings of the deputy 
commissioner, supported by evidence 
and within the scope of his authority, 
shall be final. To hold otherwise 
would be to defeat the obvious pur- 
pose of the legislation to furnish 
@ prompt, continuous, expert and 
inexpensive method for dealing with 
a class of questions of fact which 
are peculiarly suited to examination 
and étermination by an administrative 
agency specially assigned to that task. 
The object is to secure within the 
prescribed limits of the employer's 
liability an immediate investigation 
and a sound practical judgment, and 
the efficacy of the plan depends 
upon the finality of the determinations 
of fact with respect to the circum- 
stances, nature, extent and consequences 
of the employee's injuries and the 
amount of compensation that should 
be awarded. * * * * 


Any doubt as to whether a court reviewing an administrative 
decision on the basis of the substantial evidence rule could 
consider evidence not contained in the administrative record 
has been laid to rest by the recent decision in United 
States v. Carlo Bianchi & Co., 373 U.S. 709, 714-15 (emphasis 
by the Court): 

[T]he reviewing function is one 


ordinarily limited to a considera- 
tion' of the decision of the agency 
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or court below and of the evidence 
on which it is based. (Indeed, 
in cases where Congress has simply’ 
provided for review, without setting 
forth the standards to be used or 

the procedures to be followed, this 
Court has held that consideration 

is to be confined to the administra- 
tive record and that no de novo 
proceeding may be held. [citations 
omitted.] Moreover, the standards 

of review adopted in the Wunderlich 
Act - "arbitrary," "capricious," | 

and "not supported by substantial — 
evidence" - have frequently been 
used by Congress and have consistently 
been associated with a review limited 
to the administrative record. The 
term "substantial evidence" in | 
particular has become a term of art: 
to deseribe the bases on which an) 
administrative record is to be 
judged by a reviewing court. This 
standard goes to the reasonableness 

of what the agency did on the basis 

of the evidence before it, for a | 
decision may be Supported by sub-' 
stantial evidence even though it © 
could be refuted by other evidence 
that was not presented to the decision- 
making body. 


Despite the fact that this Court may not consider 
evidence appearing outside the administrative transcript, 
appellants have chosen to rely in their brief on evidence 
not presented before the Deputy Commissioner and not con- 
tained in the administrative transcript. They presented to 
the district court an affidavit and four doctor's statements 
none of which was presented to the Deputy Commissioner. The 
district court implicitly rejected this evidence, sustaining 
the administrative award upon "a reading of the entire record 
of the proceedings before the Deputy Commissioner" (JA 52). 
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Rather than explicitly dispute this ruling of the district 


court, appellants have interwoven this profferred evidence 
4n their brief to this Court. In so doing, we respectfully 
submit, appellants have acted upon a mistaken view of the 
law as to what this Court, or the district court, may 
consider in applying the substantial evidence standard to 


a review of an administrative decision. 


Ir. 

THE FINDINGS OF THE DEPUTY COMMISSIONER ARE 

SUPPORTED BY SUBSTANTIAL EVIDENCE IN THE RECORD 

AND ARE CONSISTENT WITH THE LAW, 

The Deputy Commissioner found that claimant's injury of 
September 29, 1958, aggravated the osteoarthritic condition 
of his right hip and that claimant's present need for medical 
treatment results from that injury. Based on those findings, 
claimant was awarded compensation both for temporary permanent 
disability and, pursuant to 33 U.S.C. 907(a), for "such 
medical treatment, hospitalization and care as the nature of 
the injury and the process of recovery may require." The 
administrative record contains ample evidence, meeting the 
test of substantiality, in support of those findings. "To 
be sure," as the district court noted, "there was strong 
evidence on the other side. Needless to say, however, it 
4s not for the Court to weigh the evidence pro and con. Its 
function is at an end if it finds that there was substantial 
evidence supporting the findings of fact made by the Deputy 
Commissioner. The choice between conflicting testimony is 
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to be made by the trier of facts and not by a reviewing 


The CLAIMENT, Roy Jackson Mock, testified that On 
September 29, 1958, when he was 27 years of age (J4 77), he 
stumbled while carrying two milk-filled cans weighing 
approximately 140 pounds, fell down four concrete steps, 
atruck his right side as he fell, and landed at the bottom 
of the staircase with his right side on the concrete floor 
and his back against the wall (JA 62-64, 113-214). His 
right leg feit numb and he needed the aid of his co-worker 
to get up from the ground (JA 115). The balance of that day, 
cigimart neither drove nor made deliveries, because of the 
severe pzin in his back and down his right leg (JA 115-116). 
Ciaimant was hospitalized for ten days and put in traction 
on the theory that he was suffering with a disc condition 
(JA 126, 124). About one month after the accident, claimant 
returned to work, aithough, as he stated it, his condition 
was the "same as it was that morning I feel, just severe 
pain across the right back down the right ieg and down to 
my foot, all in the right leg" (JA 116). Thereafter, he 
continued to have pain in the leg and had eifficulty in 
putting weight on it, and occasionally the leg gave way 
while he was carrying a can of milk’(gA 123). Claimant fur- 
ther stated that Dr. Ferry prescribed a brace for him, the 
end of which fits on his right hip bone, and he has worn it 
while working since his return to werk in 1958 (JA 131, 133). 
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In February 1961, about two and one-half years after 
the 1958 accident, Mock again fell.. This time while he was 
loading sixty-pound case lots of milk, his right leg either 
slipped or gave way and he fell about three feet to the 
ground (JA 126). A co-worker helped him up and he continued 
to load cases (JA 126). Claimant testified that, when he 
subsequently reported the accident to his employer, the 
route agent asked him: "You have had trouble with it all 
along since 1958. Do you want me to make another report or 
would you say it was contributing to the same accident?" 
Claimant replied, "tI would say it was contributing to the 
same accident," and the route agerit stated "I will hold the 
blank then like it is" (JA 118). Claimant missed no time 
from work as a result of this accident and his pain did not 
increase thereafter, i.e., the pain was at the same level as 
it had been since the 1958 accident (JA 121). In fact, Mock 
did not think that this accident was of any particular sig- 
nificance (JA 131). The claimant's wife confirmed that her 
husband's complaints of pain began after the 1958 accident and 
did not increase following the 1961 accident (JA 136-137). 

At the administrative hearing, four doctors testified 
as to Mock's physical condition. Dr. FERRY, a specialist in 
orthopedic surgery, examined claimant the day following the 
September 1958 accident, at which time he diagnosed Mock's 


condition as "degenerative disc syndrome" and had him ad- 


mitted to the hospital for bed rest, traction, and physio- 
therapy (JA 139-140). The doctor last examined claimant in 
16 


December 1962 at which time he noted that, "since the patient 
was last seen by me, he had had an apparently new development, 
consisting of a deterioration of the right hip joint" (JA 144). 
Dr. Ferry's notes show that, after he examined X-rays taken 


of claimant in February 1958 (prior to the accident), August 
1960, and June 1962, he recorded that (JA 146-147): 


In summary, with specific 
reference to the patient's degenera- 
tive condition of the right hip, * * * 
it is possible that the hip condition. 
was aggravated by the injury of 
September 1958 for which I treated 
him. It is possible that the hip 
condition first seen in the films 
of February 1958 were brought on | 
by a previous injury. The degenera- 
tive condition of the right hip, 
therefore, was present in February 
1958 prior to the time that I first 
saw the patient for injury of Septem- 
ber 1958. The hip condition may be 
or may have been contributing symptoms 
to the picture of hip discomfort. 

The hip condition may have been 
acerevetes by the injury of September 


° 


At the hearing, Dr. Ferry first testified that he 
could not say whether claimant's hip condition was aggravated 
or accelerated by the 1958 accident, but later replied that 
it was medically possible that it had and in fact "it certainly 
could have" (JA 148-149). On oneteseninacion the doctor 
stated that there were a progression pecnanges in the hip 
which probably "would have occurred ation 22 the injury 
but which could have been aggravated by the injury of 
September 1958" (JA 150). Finally, Dr. Ferry added that he 
thought it medically possible, though not probable » that the 
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1958 injury aggravated claimant's condition (JA 150). 

Dr. RIZZOLI, a specialist in neurosurgery, examined 
Mock for the first time in September 1960, at which time 
he indicated that claimant's hip condition "could be the 
result of trauma" (JA 88-89). The doctor stated that two 
doctors who had taken X-rays of claimant shortly before 
the February 1961 accident reported that the degenerative 
changes in the right hip could have been post-traumatic 
(JA 90). Dr. Rizzoli, however, again examined claimant 
shortly after his 1961 accident and felt that his condition 
then was not much different from what it was at the time of 
his September 1960 examination. "As a matter of fact," the 


doctor added, "his back movements were much better than they 


were the first time I saw him" (JA 94). In response to 


questioning as to whether, in his opinion, an injury to a 
bone could cause a condition known as osteoarthritis or 
aggravate a pre-existing condition of that nature, Dr. 
Rizzoli replied that "it is certainly possible" (JA 96). 
However, he added, in this case he could not express an 
opinion as to whether that actually did happen (JA 96). 

Dr. ORMANDY, an orthopedic surgeon, treated claimant 
on ten occasions from February 1960 to August 1962 (JA 101). 
His firm diagnosis of claimant's condition was "degenerative 
arthritis of the right hip," which he also termed "osteo- 
arthritis" (JA 102, 104). He felt that "any major accident 
would aggravate such condition" (JA 104). In later 
questioning, Dr. Ormandy stated that claimant's condition 
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was following its natural course, and its present effects 


would have come about irrespective of whether he had fallen 
in 1958 and 1961, but qualified this by stating that it 
was possible each of the two injuries could have accelerated 
the progression of the disease (JA 106, 111), and that the 
need for treatment was probably hastened by the injuries 
(JA 107). On cross-examination, it was pointed out that in 
a report made by him in September 1960, Dr. Ormandy had 
stated "it is a probability that the present traumatic 
arthritis of the right hip is connected with the injury which 
he sustained on 9/26/58" (JA 110). Dr. Ormandy has recommended 
that claimant undergo "either orthroplasty or osteotomy or 
a fusion” which would incapacitate him from working for 
approximately two years while undergoing treatment (JA 110). 
Dr. EISENBERG, a specialist in orthopedic surgery, 
examined claimant only once in September 1962 ana never 
treated him (JA 84). His opinion of X-rays taken in 1958, 
prior to the September accident, was that a "mottled large 
irregular area which involved the entire femoral head of the 
right hip" was evidence of hip disease rather| than hip 
trauma and it was his opinion that the changes had been 
going on for from one to two years prior to the taking of 
the X-rays (JA 67). However, it was pointed out that Dr. 
Eisenberg was not aware that claimant had injured himself 


5/ Suggested surgical operations. 


in a fall in September 1958 until he heard about that 


accident at the hearing held before the Deputy Commissioner 
(JA 84). The doctor stated his opinion that claimant had 
"nolacosis senilis, which is an aseptic necrosis of the 
femoral head on the right side” and that this condition is 
usually not caused by trauma (JA 71). He further emphatically 
stated that the present medical care, either orthoplasty or 
orthrodesis, which claimant requires, is in no way related 
to traumatic injuries, for the disease progressed exactly 
as it would have without trauma (JA 73). However, on cross- 
examination Dr. Eisenberg stated it is possible for a condi- 
tion such as claimant's to be caused by a blow or trauma 

"If the trauma is sufficiently strong and applied so that 
you could disturb all the blood vessels to the hip without 
breaking the hip joint,” but that "this is practically 
impossible to do" (JA 75). He later added that, in this 
case, claimant's fall in 1958 did not contribute to his 
present need for medical treatment (JA 77), although he 
admitted that a condition such as claimant's could possibly, 
but not probably, be triggered by trauma (JA 76). 

Contained in the above-summarized testimony is evidence, 
substantial in nature, in support of the Deputy Commissioner's 
findings that the trauma of September 1958 aggravated claimant's 
6/ “Aseptic necrosis" is defined in Dorland's Illustrated 

dical Dictio p. 896, as "increasing sclerosis an 


cystic ¢ the head of the femur which sometimes 
follows ereramere dislocation of the hip." 


osteoarthritis and that his present need for medical treat- 


ment results from that injury. Although Dr. Ferry would not 
state with certainty whether claimant's hip condition was 
aggravated or accelerated by the 1958 accident, he had 
reported that it "may have been aggravated by the injury" 

(Ja 147). Furthermore, at the trial he stated "it certainly 
could have been" aggravated or accelerated by the accident, 
although he thought that conclusion only possible and not 
probable (JA 148, 150). Dr. Rizzoli would not express 

an opinion as to whether in this case claimant's 1958 

injury aggravated his pre-existing osteoarthritis, but he 

did think it was "certainly possible" that 4t had (JA 96). 

In fact, at the time he examined claimant in 1960, Dr. Rizzoli 
had indicated that claimant's hip condition "could be the 
result of trauma" (JA 89). Dr. Ormandy stated that claimant's 
present condition would have come about irrespective of his 
injuries, but tempered this with statements that each of 
claimant's injuries - September 1958 and February 1961 - 
could have accelerated the progression of the disease (JA 
106, 111). And, in a report made in 1960, Dee Ormandy stated 
that there was a probability that the "present traumatic 
arthritis of the right hip is connected with the injury he 
sustained" in 1958 (JA 110). Dr. Eisenberg--who was not 

even aware that claimant had fallen in September 1958 until 
he heard claimant testify immediately preceding him at the 
hearing about that accident--stated that claimant 's present 


need for medical care is in no way related to trauma since 
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the disease has progressed exactly as it would have without 
trauma (JA 73). Yet even he admitted that "it is possible 
but not probable” that a condition such as claimant's could 
be triggered by trauma (JA 76). 

In addition, the lay testimony adds support to the . 
findings. Claimant testified that prior to the 1958 accident, 
he did not miss time. from work (JA 113), and after the 
accident he had pain in his leg and had difficulty putting 
weight on it (JA 123). He further stated that the pain 
did not increase after the 1961 accident and in fact he did 
not think the latter accident was significant (JA 121, 131). 
Certainly the medical evidence and the lay testimony are 
adequate to support the Deputy's reasonable conclusion that 
the accident of September 29, 1958, aggravated claimant's 
pre-existing osteoarthritic condition, and that, accordingly, 
appellants should be responsible for whatever medical treat- 
ment is attributable to that injury. 

Moreover, there is abundant support in the law for the 
legal proposition, apparently relief on by the Deputy, that 
the aggravation or acceleration of a pre-existing disease 
by an injury arising out of and in the course of employment 
entitles a claimant to benefits under the Longshoremen's 
and Harbor Workers' Compensation Act. For example, in 


T/ E.g., see Avignone Freres, Inc. v. Cardillo, 8 a D.C. 
149, 117 F.2d 35; Robinson v. Bradshaw 92 U.S D.C. 
216, 206 F.2d 435, certiorari denied, 3h6 6 U.S. “bo O14 
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Robinson v. Bradshaw, 92 U.S. App. D.C. 216, 218, 206 F.2d 


435, 437, this Court stated that "if an illness which itself 
is unrelated to the employment is nevertheless aggravated 
thereby and death is the result then, as we have held, the 
death is the result of an injury within the meaning of the 
statute." Indeed, appellants make no claim that the law is 
otherwise. | 

It is thus clear that the record made before the Deputy 


Commissioner contains substantial evidence in support of the 


findings. To be sure, it has been argued that evidence in 
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conflict with these findings is also contained in the record. 
But, we stress again, it was for the Deputy Commissioner to 
resolve any conflict in the evidence, and upon judicial 
review, his findings must stand since supported by the 
record and the wee | 


8 Appellants go to great lengths in their brief to show 
that “medical questions are dependent upon expert medical 


by She accident. See 


on 
F.2d 734 or 3); Jarka Corporation of Philadelphia v. Norton, ~ 
56 F.2d 287 (C.A. 3)3 Merine Operators v. Barnhouse, 61 
F. Supp. 572 (N.D. I11.); Ryan Stevedoring Co. v. Norton, 


50 F. Supp. 221 (E.D. Pa.). thermore, it is of note that 
the cases relied on by appellants are medical malpractice 
cases (pp. 19-23). 
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CONCLUSION 


For the foregoing reasons, it is respectfully submitted 


that the judgment below should be affirmed. 


JOHN W. DOUGLAS, 
Assistant Attorney General. 


DAVID C. ACHESON, 
United States Attorney. 


SHERMAN L. COHN, 
MARTIN JACOBS, 


Attorneys : 
De artment of Justice 
Washington, D.C. 20530. 
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